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I 

IN THE 

I 

United States Court of Appeals 

District of Columbia. 


No. 9293 


WILLIAM 0. CHAPMAN, Appellant, 

. i 

v. 

POTOMAC CHEMICAL COMPANY, INC., A CORpb- 

RATION, Appellee . 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the district ccjurt 
(App. 9) dismissing a complaint filed by the appellant 
(plaintiff below) for an accounting and a money judgment 
on a contract for personal services (App. 2-8) upon a mo¬ 
tion to dismiss filed by the appellee (defendant below) 
(App. 9). The district court had jurisdiction under Sec¬ 
tions 11-301, 11-305 and 11-306 of the District of Columbia 
Code, 1940 Edition. This court has jurisdiction under Sec¬ 
tion 17-101 of that code. 
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STATEMENT OF THE CASE. 

The appellee filed a motion to dismiss appellant’s com¬ 
plaint upon the ground that it “appears on the face of the 
complaint that plaintiff’s alleged claim is barred by the 
judgment of this court entered on April 9, 1943 in Civil 
Action No. 12674 in which the plaintiff and defendant here¬ 
in were respectively plaintiff and defendant in that action. 

• • •” (App. 9) 

The complaint appears in the Appendix, pages 2 to 8. 

It alleged a written contract between the appellant and ap¬ 
pellee made in January, 1941, which provided (1) that ap¬ 
pellant was to endeavor to get the appellee’s product, a 
rust preventative known as Tectyl, “tested, approved and 
used” by the three named prospective purchasers, and (2) 
that, if he succeeded in getting any or all of them to use the 
product, he was to receive, as his remuneration, “a com¬ 
mission of ten (10%) on all .orders received” from them. 

It further alleged that this written contract was enlarged 
by a verbal contract “to cover any companies with which 
the defendant was not then doing business or with which 
the defendant had not previously done business or which 
the defendant had not previously contacted.” 

The complaint further alleged acceptance of the employ¬ 
ment and listed the names of companies and government 
agencies contacted by appellant pursuant thereto and that 
as a result of the appellant’s work the appellee received 
numerous orders for its product and that on “April 9, 
1943, plaintiff was awarded judgment in this court against 
the defendant in the sum of $4,200.00, and costs, in Civil 
Action No. 12674 entitled William O. Chapman, Plaintiff, j 
v. Potomac Chemical Company, Inc., Defendant, predicated 
upon the claim of the plaintiff that he was the procuring . 
cause of all orders for the defendant’s product known as 
Tectyl received by the defendant up to October 21, 1942, 
from the named companies and government agencies and 
that the judgment was affirmed on appeal. (See Potomac 
Chemical Co. v. Chapman, 79 U. S. App. D. C. 299, 146 F. 

2d 664.) 



The complaint also alleged that the “orders of which 
he was found to have been the procuring cause as afore¬ 
said were disclosed in an accounting made by the defen¬ 
dant as of October 21, 1943/ ’ and that since that date jthe 
appellee has received further orders of which the appellant 
was the procuring cause but has failed and refused to fen¬ 
der any accounting with respect thereto and to pay the ap¬ 
pellant his commissions thereon as demanded by him. 

It was also alleged that in the October 21,1942, account¬ 
ing, the appellee had not made a complete disclosure but 
had concealed some of the orders theretofore received as a 
result of the appellant’s work and the latter did not learn 
of such concealment until after April 9, 1943, the date! he 
obtained his former judgment, and alleged that his demand 
for a further accounting with respect thereto had been 
refused. 

The complaint set forth the appellee’s letter of August 
1, 1941, terminating the employment as of that date, hnd 
alleged that as a result thereof the appellant was without 
means of discovering the dates and amounts of orders re¬ 
ceived by the appellee for its product of which the appellant 
was the procuring cause. 

The relief prayed was for an accounting with respect 
to orders received since October 21, 1942 (the date of | the 
first accounting and the date to which the former judgment 
covered) of which the appellant was the procuring cause, 
and with respect to any orders concealed in the accounting 
of October 21, 1942. A money judgment for the total 
amount of the commissions shown by the accounting tp be 
due the appellant, with interest and costs, was also specifi¬ 
cally prayed and there was a prayer for general relief. | 

STATEMENT OF POINTS. 

1— The court erred in ruling that the appellant’s claim 
is barred by the judgment in the prior action. 

2— The court erred in granting the appellee’s motion to 
dismiss and in dismissing the appellant’s complaint 
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SUMMARY OF ARGUMENT. 

1. The nature of the contract is such that successive ac¬ 
tions for commissions may be maintained. 

2. The commissions claimed in this action are not the ' 
same as those recovered in the former action, but accrued 
subsequent to October 21, 1942, the date to which the prior 
judgment covered. 

3. The judgment in the first action is res judicata as to 
all issues except the issue as to what commissions have ac¬ 
crued since October 21, 1942, and the issue of fraudulent 
concealment of some prior orders in the appellee’s account¬ 
ing on October 21,1942. 

4. There has been no splitting of a cause of action. The 
former recovery was predicated upon the claim and given 
to the jury upon the claim that the appellant was the pro¬ 
curing cause of the orders. The former recovery was not 
for damages for breach of contract. 

5. The appellant is entitled to recover in this action his 
commissions on any prior orders concealed by the appellee 
in its accounting on October 21,1942. 


ARGUMENT. 

There is no difficult problem in this case if one sticks to 
the fundamental thing involved; namely, the contract. In 
simple language, presenting no problem of interpretation, 
the contract provides that if the plaintiff was “successful 
in getting” his customers “to use Tectyl” he is to receive 
a 10% commission “on all orders received” from them. 

A mere reading of the contract and its modification will 
disclose that as many claims for commissions can arise 
under it as there are orders for Tectyl. The very nature of 
the contract is such that claims for commissions would ac¬ 
crue from transactions with many different firms, in vari¬ 
ous amounts, at different times and over an indefinite period 
of time. 


These facts demonstrate that the situation involved fiere 
is analogous to the situation in actions for instalments of 
rent under a lease. The rule is firmly established that rents 
for periods subsequent to the filing'of an action to recbver 
accrued rents can be recovered in successive actions. See 
Annotations in 24 A.L.R. 885-891 and 42 A.L.R. 128. j See 


also Cross v. United States, 14 Wall. 479, where the Su¬ 
preme Court said: 


u * 


• * As this suit is for instalments of rent not 
when the first suit was instituted, and as they were 


included in it in any stage of the proceeding, the 
of former recovery has no application.” 


due 

not 

blea 


Can anyone seriously contend that the appellant w-as not 
entitled, under the contract, to his commissions as and 
when orders were received? If he was not paid, why wasn’t 
he entitled to bring an action for the commissions due j him 
without being barred from bringing another action to re¬ 
cover commissions on orders received thereafter ? 

The appellee refused to pay the appellant commissions 
on orders received more than thiry days after August 1, 
1941. If the contention of the appellee is sound, the| ap¬ 
pellant would have had to wait indefinitely—until orders 
from his customers stopped coming in—and then brin^ one 
action for his commissions “on all orders received”i If 
he had done so, he probably would have faced the conten¬ 
tion that commissions on orders received more than three 
years before the action was filed were barred by the stat¬ 
ute of limitations. 

The commissions claimed in this action are not the Same 
as those recovered in the former action. The commissions 
claimed herein accrued after the filing of the former action 
and after the date to which the stipulation in the former 
action limited the recovery in that action. In other words, 
this action is based on different claims or demand^, al¬ 
though between the same parties and based on the ^ame 
contract. 
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Undoubtedly the judgment in the first action is res judi¬ 
cata as to all issues involved in this action, except the 
issue as to what commissions have accrued since October 
21, 1942, and the issue of fraudulent concealment of some 
prior orders. 

In Carmody v. Simpson-Sullivan Co., 44 App. D. C. 39, 
the court said, page 43: 

“. . . there is a difference between the effect of 

a judgment as a bar or estoppel against the prosecu¬ 
tion of a second action upon the same claim or demand 
and its effect as an estoppel in an action between the 
same parties upon a different claim or demand. In the 
former, a judgment rendered upon the merits consti¬ 
tutes an absolute bar to a subsequent action. ‘But 
where the second action between the same parties is 
upon a different claim or demand the judgment in the 
prior action operates as an estoppel only as to those 
matters in issue or points controverted, upon the de¬ 
termination of which the finding or verdict was ren¬ 
dered. ’ Cromwell v. Sac County, 98 U. S. 351, 353, 24 
L. ed. 195, 198. . . .” 

In Pippin v. U. S., 74 App. D. C. 131, 121 F. 2d 98, the 
court said: 

“. . . Obviously, these separate causes of action 

were not the same, though they arose out of the same 
insurance policy in a controversy between the same 
parties. The necessary proof in the two cases must 
have been wholly different, and the effect of the judg¬ 
ment in the first case in no circumstances would have 
been in adjudication of some matter essential to the 
maintenance of the second. 

We are, therefore, of opinion that the case comes un¬ 
der the rule announced by us in Vincent v. United 
States, 64 App. D. C. 178, 76 F. (2d) 428, 63 Wash. Law 
Rep. 190, in which we followed the decision of the Su¬ 
preme Court in Larsen v. Northland Trans. Co., 292 
U. S. 20, 25, where it is said: 

“The established rule in this Court is that if, in a 
second action between the same parties, a claim or de¬ 
mand different from the one sued upon in the prior 
action is presented, then the judgment in the former 




cause is an estoppel ‘only as to those matters in issue 
or points controverted, upon the determination! of 
which the finding or verdict was rendered/ ” 

The obiter dictum in Hecht Co. v. Whiteford, 78 Ui S. 
App. D. C. 929, 137 F. (2d) 929, sustains the appellant’s 
right to maintain successive actions. The court said: 

“On the basis of these facts, the jury found Whjte- 
ford was entitled to a commission of 5% of [the 
$38,000.00 annual rental so long as the Government 
Printing Office or any other agency of the government 
occupies the premises. The commission given by [the 
judgment below amounted to $5,447.04. The effect of 
the decision enables appellee to collect further comnjiis- 
sions during the occupancy of the property by the Gov¬ 
ernment Printing Office at the rate of $1,900.00 a yeajr.” 

See also Jemison v. Metropolitan Life Insurance Co .,j 35 
A. 2d 179 and cases cited. 

The question presented is not whether the claim involved 
has been decided. Rather, the question presented is 
whether or not there has been a splitting of a cause | of 
action and a consequent bar to another action. 

The rule against the splitting of a cause of action is baked 
on the public policy that a party should not be vexed with 
a multiplicity of actions where one will suffice. See Sepor 
v. Sturgis, 16 N. Y. 548, a leading case containing a review 
of the cases and the principle involved. See also 1 Corpus 
Juris Secundum 1306, et seq. and Vol. I Van Fleet’s For¬ 
mer Adjudication, p. 352, par. 130. These citations show 
that the rule applies (1) where recovery is sought, in whble 
or in part, of a claim that could have been included in An¬ 
other action, and (2) where recovery of a claim is sought 
on a different ground than that relied on in a former action. 

It should be very obvious that here there has not been 
a splitting of a cause of action. The complaint alleges and 
this court’s opinion in the prior action shows that the re¬ 
covery in that action was predicated upon the claim and 
the case was given to the jury upon the claim that the ap- 
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pellant was the procuring cause of the orders. This court 
said: “. . . the only question for the jury was whether 
plaintiff was the procuring cause of the orders. This ques¬ 
tion was presented to the jury by proper instructions and 
the evidence supports the verdict.’’ Thus it appears that 
the former recovery was not for damages for breach of the 
contract, and therefore, any contention that there has been 
a splitting of a cause of action is without merit. 

There is ample authority that the appellant can recover 
in this action his commissions on any prior orders concealed 
by the appellee in its accounting on October 21, 1942. See 
Annotation 2 A. L. R. 534. 

CONCLUSION. 

It is respectfully submitted that the district court erred 
in ruling that the appellant’s claim is barred by the judg¬ 
ment in the prior action, in granting the appellee’s motion 
to dismiss and in dismissing the appellant’s complaint. The 
judgment should be reversed and the complaint reinstated. 

Respectfully submitted, 

Samuel Shapiro, 

Arthur J. Hilland, 

. Attorneys for Appellant. 
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1 Filed June 13, 1945 

Complaint for an Accounting end Money Judgment on 
Contract for Personal Services. 

1—Jurisdiction is founded on the general jurisdiction of 
the court. 
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2—On or about January 11,1941, plaintiff and defendant 

entered into a written agreement as follows: 

\ 

“ Chapman & DeMott Co. 

Manufacturers’ Representatives 

William A. Chapman 3245 Ellicott Street, Northwest, 
Henry V. DeMott Washington, D. C. Woodley 0085 

January 11,1941 

Mr. J. M. Cohen, President 
Potomac Chemical Co. 

607 Fifteenth St. N. W. 

Washington, D. C. 

Dear Mr. Cohen: 

“Confirming our conversation of the 10th inst. regarding 
my endeavor to get Tectyl tested, approved and used by the 
Auto-Ordnance Corp., Thompson Automatic Arms Corp. 
and the Ordnance Department of the United States Army. 

“It is my understanding that should I be successful in 
getting any or all of the above to use Tectyl I am to receive, 
as my remuneration, a commission of ten percent (10%) on 
all orders received from the Ordnance Department and these 
companies. 

Yours very truly, 

(s) W. O. Chapman 

O. K . Potomac Chemical Co. Inc. 
By J. M. Cohen, Pres. 

WOC/S 
3245 Ellicott St. 

Washington, D. C.” 

2 Thereafter, said written agreement was enlarged 

by a verbal agreement between plaintiff and defen¬ 
dant to cover any companies with which the defendant was 
not then doing business or with which the defendant had 
not previously done business or which the defendant had 
not previously contacted. 



3—In January 1941, plaintiff accepted the aforesaid em¬ 
ployment and pursuant thereto contacted each, and all of the 
following companies and government agencies: 


R. Hoe & Co. 

Camp Holabird (Balt. Md.) 

Ingersoll-Rand Co. 

International Derrick & Equipment Co. 

Kraisal Co. 

Lawrence Eng. & Research Corp. 

Glenn Martin Co. 

Meisel Press Mfg. Co. 

Michle Printing Press Mfg. Co. 

Nash-Kelvinator Corp. 

Nash Motors 

Norma Hoffman Bearings Corp. 

North American Aviation, Inc. 

Ohio Seamless Tube Co. 

Pan American Airways (Miami) 

Purolator Products, Inc. 

John A. Roebling & Sons Co. 

Romeo Pump Co. 

Geo. D. Roper Corp. 

Jos. T. Ryerson & Son, Inc. 

Sperry Products, Inc. 

Standard Presser Steel Co. 

Studebaker Corp. 

Summerill Tubing Co. 

Todd Shipbuilding Corp. 

United Aircraft Products Inc. 

Thompson Automatic Arms Corporation 
Ordnance Department of the United States Army 
U. S. Steel Corp. 

Warner Aircraft Corp. 

Warner-Swasey Co. 

Adel Precision Products Corp. 

Aeronautical Mfg. Corp. 

Alabama Dry Dock & Shipbuilding Co. 
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American Export Airlines Inc. 
Auto-Ordnance Corp. 

Bendix Aviation Corp. 

Bendix Aviation Corp. Marine Div. 
Bohn Aluminum & Brass Corp. 
Borg-Warner Corp. 

Breeze Corp. 

Brewster Aeronautical Corp. 
Chandler-Evans Corp. 

Colonial Radio Corp. 

Continental Motors Corp. 
Curtiss-Wright Corp. (Ohio) 
Curtiss-Wright Corp. (New Jersey) 
Dean Hill Pump Co. 

DeLaval Steam Turbine Co. 

3 Doehler Die Casting Co. 

Electric Boat Co. 

Electric-Motive Corp. 

Fafnir Bearing Co. 

Federal Shipbuilding & Dry Dock Co. 
Ford Motor Co. 

Frankford Arsenal (Phila. Pa.) 
Gardner-Denver Co. 

General Motors Corp. (Chev. Div.) 
Goulds Pumps, Inc. 

Hannifin Mfg. Co. 

Wolverine Tube Co. 

Wright Aeronautical Corp. 

Baldwin Locomotive (Pa.) 

Aetna Iron & Steel Co. 

Bendix Aviation Corp. (So. Bend) 
Consolidated Steel Corp. 

Royal Netherlands Govt. 

Republic Steel Corp. 

Hall Scott Motors 



Plaintiff says that as a result of said contacts with the 
companies hereinbefore mentioned, defendant has since 
January 1941 received numerous orders for its product 
known as tectyL Plaintiff is unable to state the dates or 
amounts of said sales by the defendant corporation to the 
aforementioned companies for the reasons hereinafter 
stated. 

4—On April 9, 1943, plaintiff was awarded judgment in 
this court against the defendant in the sum of $4,200.00, and 
costs, in Civil Action No. 12674 entitled William 0. Chap¬ 
man, Plaintiff, vs. Potomac Chemical Company, Inc.^ De¬ 
fendant, predicated upon the claim of the plaintiff that he 
was the procuring cause of all orders for the defendant’s 
product known as tectyl received by the defendant up to 
October 21,1942, from the following companies and govern¬ 
ment agencies: 


Ingersoll-Rand 
Glenn Martin Co. 

Nash Kelvinator 
Hall Scott 

Republic Steel of N. Y. 

Republic Steel (of Cleveland) 

Republic Steel, Canton, Ohio 
Netherlands Purchasing Comm. (N. Y.) 
Aetna Iron & Steel Co. 

Pan American Airways (Seattle) 

Pan American Airways (Florida) 

Pan American Airways (N. Y.) 

Bendix Products 
Baldwin Locomotive Works 
Federal Shipbuilding Co. 

Republic Steel Co. 

Electric Boat Co. 

A C Spark Plug Div. of Gen. Motors 
4 T. G. McDougal 

The Perfect Circle Co. 
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Said judgment was affirmed on appeal. 

5— Plaintiff says that said orders of which he was found 
to have been the procuring cause as aforesaid were disclosed 
in an accounting made by the defendant to the plaintiff as 
of October 21, 1942. Plaintiff further says that after said 
accounting, defendant continued to receive and did receive 
further orders for the defendant’s product known as tectyl 
from the companies and government agencies named in par¬ 
agraph 4 of this complaint, of which orders plaintiff was and 
was found to have been the procuring cause as aforesaid; 
that on or about May 3,1945, plaintiff demanded of the de¬ 
fendant an accounting as to any and all orders received by 
defendant from any of the companies and government agen¬ 
cies named in paragraph 4 of this complaint since October 
21, 1942, to the time of said demand and demanded from 
the defendant payment of plaintiff’s commissions on any 
and all such orders, but the defendant has failed and re- 

i 

fused to account as demanded and has failed and refused 
to pay the plaintiff his commissions as demanded. 

6— Plaintiff says that in the accounting rendered by the 
defendant to the plaintiff as of October 21,1942, defendant 
did not disclose to plaintiff all orders received by the defen¬ 
dant as of October 21,1942 for its product known as tectyl 
from the companies named in paragraph 3 of this complaint, 
but, on the contrary, defendant concealed some of said or¬ 
ders from the plaintiff and plaintiff did not learn of said 
failure and concealment until after April 9,1943; that on or 
about May 3, 1945, plaintiff demanded of the defendant an 
accounting from January 11, 1941 to the time of said de¬ 
mand of any and all orders received by the defendant from 
any and all of the companies and government agencies 
named in paragraph 3 of this complaint and not disclosed 
by the defendant in its accounting rendered to the plaintiff 
as of October 21,1942, and demanded payment from the de¬ 
fendant of plaintiff’s commissions on any and all such or¬ 
ders, but the defendant has failed and refused and 
still fails and refuses to account as demanded and 


5 



7 


has failed and refused and still fails and refuses to 
pay the plaintiff his commissions as demanded. 

7—That on or about August 1,1941, defendant terminated 
plaintiff’s said employment by the following letter: 

“Metal Cleaning and Thin Film Anti-Corrosion Compounds 

Potomac Chemical Company, Inc. 

Tectyl Products 

Trade Mark Registered 

607 Fifteenth Street, Northwest 
Opposite U. S. Treasury 
Washington, D. C. 

J. H. Cohen, President Telephone Republic 0171 

August 1, 1941 

Mr. W. 0. Chapman 

Washington, D. C. ! N 

l 

Dear Mr. Chapman: 

I am writing you to advise that from this date on yoq are 
to solicit no more business for the Potomac Chemical Com¬ 
pany. 

You will be given credit for the accounts now listed under 
your name for a period of thirty (30) days. 

The action given this notice is not to be interpreted as 
any evidence of dissatisfaction with you or the efforts which 
you have made to obtain an outlet for Tectyl Products^ but 
rather is due to the fact that another arrangement for [Na¬ 
tional distribution and manufacture of Tectyl Products by 
another company is contemplated by us. 

Very truly yours, 

Potomac Chemical Co. Inc. ! 

(S) J. M. Cohen 
J. M. Cohen, 

President” 




8 


That as a result of said termination, plaintiff has been with¬ 
out means and still is without means of discovering the 
dates and amounts of orders received by the defendant for 
its product known as tectyl from the companies and govern¬ 
ment agencies named in paragraphs 3 and 4 of this com¬ 
plaint or any of them except by and through an ac- 
6 counting from the defendant, which accounting the 
defendant has failed and refused to render to the 
plaintiff as aforesaid. 

Wherefore, plaintiff demands judgment for relief as fol¬ 
lows: 

1— That defendant be required to render an accounting to 
plaintiff of any and all orders for the defendant’s product 
known as tectyl received by the defendant from any of the 
companies and government agencies named in paragraph 4 
of this complaint since October 21,1942 to the time of such 
accounting and of the commissions accrued and owing from 
defendant to plaintiff on account thereof, and of any and all 
orders for said product received by the defendant from any 
of the companies and government agencies named in para¬ 
graph 3 of this complaint and not disclosed by defendant in 
its accounting rendered to plaintiff as of October 21, 1942, 
from January 11, 1941 to the time of such accounting and 
of the commissions accrued and owing from defendant to 
plaintiff on account thereof. 

2— That the plaintiff be awarded a judgment against the 
defendant for the total amount of the commission shown by 
such accounting to have accrued and to be due and owing 
from the defendant to the plaintiff, together with interest 
from the dates such commissions became due and payable, 
and costs. 

3— That the action be referred to the auditor of this court 
or to a special master for the purposes of said accounting. 

4— That plaintiff have such other and further relief as to 
the court may seem meet and proper and the exigencies of 
the case may require and the evidence may show the plain¬ 
tiff to be entitled. 

• ••••••••• 
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Filed Jul 10 1945 

I 

Motion to Dismiss Complaint 

Comes now the defendant, Potomac Chemical Company, 
Inc., a corporation, and moves that the complaint herein be 
dismissed because it fails to state a valid claim upon which 
relief can be granted on the following ground: 

It appears on the face of the complaint that plaintiff’s 
alleged claim is barred by the judgment of this court entered 
on April 9,1943 in Civil Action No. 12674 in which the plain¬ 
tiff and defendant herein were respectively plaintiff and de¬ 
fendant in that action. Said judgment was affirmed by the 
United States Court of Appeals for the District of Colum¬ 
bia on the 26th day of December 1944 in No. 8587 and 'Cer¬ 
tiorari was denied by the Supreme Court of the United 
States on April 23, 1945 in No. 1058, October Term jj.944. 
89 L. ed. Adv. Sheets No 13, page 1001. 

• # # • * * # • • ! • 

8 Filed Mar 13 1946 

Order 

Upon consideration of the motion to dismiss the Com¬ 
plaint and the oral argument had thereon and the briefs 
filed by counsel for the respective parties hereto, it ip by 
the Court, this 13th day of March, 1946, 

Ordered, that said motion to dismiss be and the same is 
hereby granted and the complaint herein is hereby dis¬ 
missed. 

• •••••••• J • 

9 Filed Apr 15 1946 

Notice of Appeal 

Notice is hereby given this 15th day of April, 1946, that 
William 0. Chapman hereby appeals to the United Spates 
Court of Appeals for the District of Columbia frond the 
judgment of this Court entered on the 13th day of March, 
1946, in favor of the defendant, Potomac Chemical 0om- 
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pany, Inc., a corporation, against the said plaintiff, William 
0. Chapman. 

Samnel Shapiro 
Samuel Shapiro 
Investment Building. 

Arthur J. Hilland, by ss 
Arthur J. Hilland 
Shoreham Building 
Attorneys for Plaintiff 

Send notice to 

Alvin L. Newmyer, Esquire, and 
David G. Bbess, Esquire, 

Bust Building, 

Attorneys for Defendant. 


Memorandum 


April 15 1946 

Cost bond on appeal ($250.00) approved and filed. 


10 Filed Apr 15 1946 


Designation of Contents of Record on Appeal 

The Clerk will please include the following in the. tran¬ 
script of the record on appeal: 

1— Complaint 

2— Motion to dismiss complaint 

3— Judgment 

4— Memoranda of the filing of the notice of appeal and 
cost bond on appeal 

5— This designation 






Memoranda 


I 
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July 10 1945 


i 

i 

i 


Memorandum in support of motion to dismiss complaint, 
filed. 


October 15 1945 

i 

Supplemental memorandum on behalf of defendant on 
motion to dismiss complaint, filed. 

• • • • * 

12 Designation of Additional Portion of Record to 
be Included in Record on Appeal 


The clerk will please include in the record on appeal the 
following additional portions of the record: 

1. Memo: Memorandum in support of motion to dismiss 
complaint, filed. 

2. Memo: Supplemental memorandum on behalf of de¬ 
fendant on motion to dismiss complaint, filed. 

3. Memo: The entire record.in the District Court in 
Civil Action No. 12674, entitled “Chapman vs. Potomac 
Chemical Company, Inc.”, and as it appears in the original 
transcript of record in the United States Court of Appeals 
for the District of Columbia in No. 8587, entitled “Potomac 
Chemical Company, Inc., a corporation, Appellant vs. jWil- 
liam 0. Chapman, Appellee”, is incorporated herein by 
reference. 

4. This additional designation. 


14 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
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the foregoing pages numbered 1 to 13, both inclusive, to be 
a true and correct transcript of the record according to des¬ 
ignations of record by counsel filed and made a part of this 
transcript, and pursuant to Rule 75 (g) of the Federal Rules 
of Civil Procedure for the District Courts of the United 
States, in action entitled William 0. Chapman, Plaintiff vs. 
Potomac Chemical Company, Inc., a corporation, Defen¬ 
dant, Civil Action No. 29328, as the same remains upon the 
files and of record in said Court, except the following: 

Item 3 of the designation of additional portions of rec¬ 
ord, which incorporates by reference the record in Civil 
Action No. 12674, which was heretofore certified and deliv¬ 
ered to the United States Court of Appeals for the District 
of Columbia and there designated as No. 8587, is of record 
in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 10th day of May, 1946. 

Charles E. Stewart, 

Clerk, 

By Harry M. Hull, 

Deputy Clerk. 


(Seal) 
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I. Appellant’s present action is barred by the for¬ 
mer judgment under the principle of res judicata 

A. The contact in issue is one of employment, 

and a cause of action arising from its breach 
is single and indivisible. 

B. Appellant’s cause of action in the original 

action was for damages for breach of con¬ 
tract, and regardless of the theory on which 
the original action was based appellant’s re¬ 
covery therein is a bar to any further action 
on the same contract. 

II. Appellant is estopped from bringing his second 
action by reason of his stipulation at the prior 
trial, made with knowledge of facts and circum¬ 
stances that warranted and required an amended 
claim for the additional damages which he now 
seeks to obtain. He is further estopped from 
making his present claim of concealment, as it 
is a collateral attack on the judgment in the origi¬ 
nal action. 

Conclusion. 
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IN THE 

United States Court of Appeals 

District of Columbia. 


No. 9293. 


! 

WILLIAM 0. CHAPMAN, Appellant, 

v. 

POTOMAC CHEMICAL COMPANY, INC., Appellee j 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


INTRODUCTORY STATEMENT. 

This is an appeal by the appellant, plaintiff below, from 
a judgment of the District Court of the United States for 
the District of Columbia entered for the appellee, defen¬ 
dant below, upon an order granting defendant’s motion to 
dismiss plaintiff’s complaint. (R. 9). The motion to dis¬ 
miss below was based on the ground that the plaintiff’s 
action was barred by the principle of res judicata and tliat 
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such defense appeared on the face of the complaint which 
made express reference to a prior action in the District 
Court in which the same plaintiff obtained a judgment 
against the same defendant. In view of 'the nature of the 
action and the role played by a prior suit between the same 
parties, it is felt that a more detailed statement of the 
case is necessary than that which is presented in appellant’s 
brief. 

The record on this appeal is contained in the Joint Ap¬ 
pendix printed as part of appellant’s brief and references 
thereto are herein made by the symbol “(R. ),” and 

references to the record in the original action (No. 8587) 
printed as a Joint Appendix to appellant’s brief in that 
case are herein made by the symbol “(OR. ).” This 

court has recently entered an order dedaring that the 
record in the original action shall be considered as part 
of the record on this appeal. 

COUNTER-STATEMENT OF THE CASE. 

0 

On January 11, 1941, plaintiff and defendant entered 
into a written agreement by which defendant agreed to pay 
plaintiff a commission of ten per cent (10%) on all orders 
secured by him for defendant’s product, “Tectyl,” from 
two private companies and the U. S. Army Ordnance De¬ 
partment. (OR. 14-15) This agreement contained no state¬ 
ment as to its duration. Thereafter said agreement was 
enlarged to cover any companies with which defendant was 
not then doing business, or with which defendant had not 
previously done business or which the defendant had not 
previously contacted. (OR. 15) On August 1, 1941, de¬ 
fendant notified plaintiff by letter that from that date on 
he was to solicit no more business for defendant but that 
he would be given credit for the accounts then listed 
under his name for a period of thirty (30) days. (OR. 30- 
31). Plaintiff did not further contact any companies on 
behalf of the defendant after receipt of this letter. (OR. 
31) In August of 1941, plaintiff filed suit in the District 



Court of the United States for the District of Coluijnbia 
averring that the defendant had wrongfully terminated 
his employment and by reason of such wrongful termina¬ 
tion the plaintiff had been damaged in the amount of $4j200. 
(OR. 3) On October 21, 1942, plaintiff took the deposition 
of defendant’s president and inquired by a leading ques¬ 
tion whether orders had not as of that date equalled or 
exceeded $42,000, to which an affirmative reply was m'^de. 
(OR. 34) On October 23, 1942, at the pretrial heaijing, 
plaintiff amended his complaint to include a claim thajt he 
was entitled to be compensated by way of commission^ on 
contracts made by defendant and for which plaintiff had 
not received compensation, and that except for his dis¬ 
charge he would have been able to bring such contracts 
to the defendant and claim commissions. Plaintiff did not 
amend the amount of his claim, which remained at $4,200. 
(OR. 6) 

The trial began on April 9, 1943, and the parties stipu¬ 
lated in open court that “plaintiff’s claim, if any, jwas 
to be limited to commissions earned, if any, on salesj up 
to October 21, 1942, and no claim beyond that date jwas 
made by plaintiff.” (OR. 43) The jury in that case re¬ 
turned its verdict for the plaintiff for the full amount slued 
for, $4,200., and judgment was entered thereon. (OR' 8) 
An appeal was taken and the judgment of the District 
Court was affirmed by this court on December 26, 1944. 
(Potomac Chemical Company v. Chapman, 79 U. S. 4PP- 
D. C. 299, 146 F. (2d) 664) Petition for writ of certiorari 
was denied by the Supreme Court of. the United Stated on 
April 23, 1945. (324 U. S'. 881, 89 L. ed. 1432) 

On June 13, 1945, plaintiff again filed suit against this 
defendant, setting forth the same contract, the same breach, 
the same customers he had originally introduced to jthe 
defendant’s product, and prayed for an accounting knd 
money judgment for commissions on orders received! by 
defendant from said customers since October 21, 1942. j He 
further alleged concealment of certain orders by the! de- 
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fendant in the alleged accounting held on October 21, 1942, 
prior to the trial of the original action. In his complaint 
plaintiff also averred the aforesaid judgment between the 
parties in the original action. Defendant moved to dis¬ 
miss the complaint on the ground that the claim was barred 
by the judgment in the original action. (R. 9). Defen¬ 
dant’s motion was granted, and from the judgment for the 
defendant entered thereon plaintiff took this appeal. 

SUMMARY OF ARGUMENT. 

Appellant’s present action is barred by the principle of 
res judicata because (a) the contract in issue is one of 
employment, and by well recognized authority a cause of 
action arising from its breach is single and indivisible, and 
(b) the appellant’s first cause of action was for breach of 
contract regardless of the theory of liability on which it 
was based. He had only one cause of action for breach of 
contract and he cannot split that cause of action as he 
is attempting to do by bringing his present suit. The con¬ 
tract was breached, the appellant recognized it was 
breached and acted accordingly. His recovery in the first 
action was incomplete, but only because of the self imposed 
limitation placed upon the claim by his complaint, and 
his stipulation in open court at the trial that he had no 
further claim under the contract. This raises a legal 
estoppel barring his present claim. The appellant’s claim 
of fraudulent concealment is wholly without basis since the 
record shows he had full opportunity to obtain and in fact 
did obtain the information he now claims was withheld. 
His claim on this point is a collateral attack on the prior 
judgment and is legally untenable. Appellant’s brief places 
an erroneous interpretation on the contract, and cites no 
law which is applicable to the facts of this case. 
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ARGUMENT. 

I. 

Appellant’s Present Action is Barred by the Former Judg¬ 
ment Under the Principle of Res Judicata. 

A. The Contract in Issue Is One of Employment, and a 
Cause of Action Arising From Its Breach Is Single and 
Indivisible. 

The common basis for appellant’s earlier action and| his 
present action is that he performed certain services which 
resulted in business for the appellee on account of which 
appellant was entitled to receive 10 per cent commissions, 
and that appellee breached the contract by wrongfjilly 
terminating the employment. 

The contract pleaded and relied on in the earlier case 
(OR. 1,14-15) is the same as that in issue here (R. 2) The 
breach of that contract pleaded in paragraph 7 of the com¬ 
plaint herein (R. 7) is the same breach pleaded in para¬ 
graph 5 of the earlier complaint. (OR. 3, 30) The claims 
in both actions thus stem from the same wrongful acj in 
breaching the contract. 

This contract is one of employment, and by well recog¬ 
nized authority a claim arising from its breach is siijgle 
and indivisible. The fact that compensation is measured 
by the quantity of sales instead of by straight salary does 
not change its essential character. A party who suffers 
damages by breach of such a contract has but one rijght 
of action. 

The case of Colburn v. Woodworth, 31 Barb. (N. Y.) ij>81, 
was an action by an employee to recover wages under a 
contract to work for defendant for three years, payable 
quarterly and damages for breach of contract in discharg¬ 
ing the plaintiff from his employment four months liter 
without cause. Plaintiff had judgment for one quarter’s 
wages and damages for the wrongful discharge. L^ter 
plaintiff again sued for wages and damages. The court 
said: 
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11 There can he no doubt that the cause of action here 
alleged is in its nature indivisible . All the damages 
which the plaintiff could under any circumstance re¬ 
cover were such as flow directly and necessarily from 
the breach, which is the sole cause of action: The con¬ 
tract is not in the nature of a continuing covenant like 
a covenant running with land. It is idle to suppose 
that when such a contract has been once put an end to 
by one party entirely, though without sufficient cause, 
and the other party has brought his action for the 
damage occasioned by such breach and had the judg¬ 
ment of the Court upon his claim, the contract still 
remains in force so as to entitle such other party to 
the compensation provided for in case of its perform¬ 
ance. When the action is brought to recover damages 
for a breach of that character it is necessarily an elec¬ 
tion on the part of the party presenting it to consider 
the contract at an end so far at least as performance 
on his part is concerned. The action operates as a 
rescission by him as to the further performance. If 
the party thus situated brings his action before the 
entire measure of damages has been filled or before 
the damages have all become known so as to be sus¬ 
ceptible of proof, it is his folly or misfortune. He 
cannot sever them and recover in one action and the 
residue when discovered in another.” (Italics sup¬ 
plied) 

See also Pakas v. Hollingshead, 184 N. Y. 211, 77 N. E. 
40. 

In the case of Snell v. J. C. Turner Lumber Co., (CCA 2) 
285 F. 356, there was a contract between a lumber com¬ 
pany, a sawmill company and plaintiffs which provided 
that plaintiffs should be employed by the sawmill company 
at a stipulated salary and a share of the profits for so 
long as their work was satisfactory. The plaintiffs sued 
on this contract and a decree was entered against the two 
companies for an accounting between them and a divi¬ 
sion of the profits in accordance with the contract. Plain¬ 
tiffs later sued again upon their alleged improper dis¬ 
charge from the employ of the sawmill company. In sus- 



taining the defendant’s motion for judgment on the plead¬ 
ings the court said: 

* 

“But it is claimed that, in this action for damages, 
they have claims for future profits that would have 
been earned, except for the alleged breach of contract, 
and the contention is that such future profits were not 
asked for in the prayer for relief in the prior action. 
* * * Whatever right of action the plaintiffs had for 
breach of employment, it was indivisible, and one de¬ 
termination of their rights or a recovery is a bar to 
any future action for damages.” 

In Pitt v. Feinhart Realty Cory ., 23 N. Y. S. (2c|) 
459, the court said: 

“A cause of action for breach of contract of em¬ 
ployment accruing upon a wrongful discharge is single 
and indivisible and may not support two independent 
actions.” 

The same point is more clearly expressed by the New York 
Court of Appeals in the case of McCargo v. Jergtns, 2Q6 
N. Y. 363, 99 N. E. 838. In that case plaintiff and defen¬ 
dant entered into an agreement under which plaintiff w^s 
to make a certain transfer of property, execute certain re¬ 
leases, and resign as officer of a corporation, all of which 
he did. In consideration therefor, defendant was to pa{y 
plaintiff certain cash payments at that time and at futuiie 
times and was to continue plaintiff in defendant’s emplojy 
for a period of five years at a fixed salary. Before tlje 
expiration of the five year period plaintiff was discharged. 
He sued on the contract and obtained a verdict, and over 
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the defendant’s objection the jury was permitted to fii^d 
for the plaintiff in a certain amount covering a deferred 
payment, i.e., a sum payable under the agreement at a 
later date than the commencement of the action. On ap¬ 
peal, by stipulation in the appellate court, the deferred pay¬ 
ment was deducted from the verdict. Later, plaintiff 
brought another suit to recover the amount of the deferrdd 
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payment. The New York Court of Appeals held that 
plaintiff’s cause of action for breach of contract was a 
single cause of action and the original verdict should have 
included the deferred payment, which had been eliminated 
on appeal in the first case by stipulation, as part of his com¬ 
pensation. The court then said: 

“An action for wrongful discharge may include 
every element of damage arising from the discharge. 

It is an indivisible action and one recovery is a bar to 
any future action for damages.” 

See also Brand v. Ogden-Howard Co., infra, 

Olmstead v. Boch, infra. 

B. Appellant's Cause of Action in the Original Action 
Was for Damages for Breach of Contract, and Regardless 
■ of the Theory on Which the Original Action Was Based, \ 
Appellcunt’s Recovery Therein Is a Bar to Any Further 
Action on the Same Contract. 

The appellant avers that his claim in the prior suit was 
based on the theory of “procuring cause”. That may have 
been the theorv of liabilitv on which he based his claim, but 
his “cause of action” was for breach of contract, and the 
rule against splitting a cause of action should apply. 

Paragraph 5 of the original complaint (OR. 3) was cer¬ 
tainly for breach of contract. This the appellant admits 
in his brief in the prior appeal on page 7 thereof by stating 
that: “There is no question that the original complaint j 
was for damages for breach of the contract.” With respect , 
to the effect of the amended complaint in the prior action, 
the pretrial judge stated: “This is an action for damages 
growing out of alleged breach of contract. Plaintiff now 
claims, and his complaint is amended by this Pre-Trial or¬ 
der accordingly, that he is entitled to be compensated by 
way of commissions on contracts made by defendant and 
for which he has not received compensation. He further 
claims that except for his discharge on August 1, 1941, he 
would have been able to bring such contracts to the defen¬ 
dant and claim commissions.” (OR. 5-6) 
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. A careful reading of the above language indicates tjiat 
the appellant did not abandon his original claim for breach 
of contract but, by this amendment, merely added a i^ew 
theory of damage computation. The “ compensation ” 
claimed in the amendment was no different in amount tfyan 
the ‘‘damages” claimed in the original complaint. Ac¬ 
cordingly, the amendment was designed to be another ver¬ 
sion of the original claim, and was not a substitute for: it. 

From another point of view the same conclusion is also 
reached. What are the commissions claimed except the 
measure of the damages suffered by the breach of contract? 
The only issue for the jury was whether the appellant \^as 
the procuring cause of the orders. That issue determined 
whether appellant lost anything by his wrongful discharge. 
What damages could have been claimed because of the 
breach except the amount of commissions appellant would 
have made had the defendant not wrongfully terminated |he 
contract? We know of no other, nor does the appellant 
because it is apparent that in both cases the same breach 
is charged and the same measure of damages is uspd, 
namely, 10% of the orders received. 

As stated by the Supreme Court of the United Statesl in 
Benjamin v. Hilliard , 23 How. 149,16 L. ed. 519: 

“The amount which would have been received if the 
contract had been kept is the measure of damages! if 
the contract is broken.” 

And as specifically stated with reference to damages tor 
breach of a commission agent’s contract, the commentator 
in 41 A.L.R . 1175 says: 

“ * * * in practical application, the amount of dam¬ 
ages which may be recovered is the amount which the 
plaintiff would have received if the contract had been 
kept * * *.” 

I 

And this is true, regardless of the form of action or jthe 
theory of the case selected by the plaintiff in asserting fiis 
claim. 
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“As has been said, although a plaintiff may select 
his remedy when more than one is appropriate to the 
facts, he cannot, by so doing, change the measure of 
his recovery from that fixed by the settled law as flow¬ 
ing from the same facts.” 15 Am. Jur., page 404. 

The next point to consider is whether there was a ma¬ 
terial breach of contract by appellee. The letter of dis¬ 
missal received by appellant (OR. 30-31) was certainly a 
termination of the employment contract by the appellee, and 
if not a rightful termination was a wrongful termination 
or a material breach of contract. The judgment in the 
prior action expressly decided that the termination was 
wrongful and that appellant’s dismissal was a material 
breach of contract. Furthermore, at the prior trial, appel¬ 
lant testified that after he received the letter of dismissal 
he contacted no further companies and did no further work 
on behalf of appellee. (OR. 31) In fact, he brought the 
original action in that same month. (OR. 1-5) Obviously, 
therefore, he himself treated appellee’s action as a material 
breach of contract and considered the contract at an end. 

The appellant may contend that he did not ask for future 
or prospective damages in his original action, but this 
should not be prejudicial to appellee. The appellant had 
every right to ask for such future damages as he would 
expect to sustain, and the law requires that he should have 
done so. 

In Pierce v. Term. Coal & Ry. Co., 173 U. S. 1, 43 L. ed. 
591, the plaintiff was employed by defendant under a con¬ 
tract for an indefinite period by which defendant was to 
pay plaintiff monthly wages while he was disabled and 
plaintiff was to do such work as he could and was to release 
defendant of all claims he had against defendant for the 
accident which resulted in his disability. The plaintiff re¬ 
covered judgment for breach of the contract by the defen¬ 
dant for a lesser amount of damages than he claimed. In 
upholding plaintiff’s argument that he was entitled to in- 
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stalments of wages to become due for the remainder of his 
life, the Supreme Court said: 

“But the recent tendency of judicial decisions in this 
country in actions of contract, as well as in action^ of 
tort, has been towards allowing entire damages to! be 
recovered, once for all, in a single action, and tjius 
avoiding the embarrassment and annoyance of re¬ 
peated litigation. This especially appears by well con¬ 
sidered opinions in cases of agreements to furnish sup¬ 
port or to pay wages. * * * ” 

“The defendant committed an absolute breach of the 
contract at a time when the plaintiff was entitled to 
require performance. The plaintiff was not bound to 
wait to see if the defendant would change its decision, 
and take him back into its service, or to resort to Suc¬ 
cessive actions for damages from time to time; or to 
leave the whole of his damages to be recovered by !his 
personal representative after his death. But he bad 
the right to elect to treat the contract as absolutely bnd 
finally broken by the defendant, to maintain this actijon, 
once for all, as for a total breach of the entire contract; 
and to recover all that he would have received in the 
future, as well as in the past, if the contract had been 
kept. In so doing he would simply recover the value 
of the contract to him at the time of the breach, includ¬ 
ing all the damages, past or future, resulting from the 
total breach of the contract. The difficulty and uncer¬ 
tainty of estimating damages that the plaintiff may 
suffer in the future is no greater in this action of con¬ 
tract, than they would have been if he had sued the 
defendant, in an action of tort, to recover damages for 
the personal injuries sustained in its service, instead 
of settling and releasing those damages by the contract 
now sued on.” 

In Clossman v. LaCoste, 2$ Eng . Law <& Eq. R. 140 , the 
court said: 

“If the contract is entirely broken, and the relation 
of employer and employed put an end to, I agree that 
the party suing ought to allege in his declaration jfche 
whole gravamen that he suffers by such breach of cjon- 

I 

I 
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tract and that he may recover therein all the damages 
that may ensue to him in consequence.” 

% 

And in 15 Am. Jur. 416, it is said: 

“Hence, in estimating the pecuniary loss which a 
plaintiff has sustained as a result of the defendant’s 
tort or breach of contract, all the consequences of the 
injury, future as well as past, are to be taken into con¬ 
sideration; the recovery, if any, must be for all the 
injuries and all damages resulting therefrom, whether 
past, present, or prospective, once and for all.” 

Also, in 15 Am. Jur. 419: 

“In other words, the question depends upon whether 
the damages constitute a new cause of action or are 
only new damages resulting from the original cause of 
action. In the former case a new action may, and must, 
be brought, while in the latter all the damages may, 
and must, be recovered in a single action. Thus, when 
there is a total breach of a contract, the plaintiff may 
recover in a single action all the damages, past or fu¬ 
ture, which are reasonably certain to occur resulting 
to him from the breach, * * * .” 

Not only did the appellant fail to ask for future or pros¬ 
pective damages by filing suit only for the commissions on 
sales then known to him, but he expressly stipulated in open 
court that he had no such claim. He agreed that: “plain¬ 
tiff’s claim, if any, was to be limited to commissions earned, 
if any, on sales up to October 21,1942 and no claim beyond 
that date was made by plaintiff.” (OR. 43) 

Accordingly, it is clear that the appellant had an action 
for damages for breach of contract, treated the contract as 
totally breached, and brought a suit for damages in an 
amount equal to that which he claimed he would have earned 
but for wrongful discharge by the appellee. The amount 
sued for may have been a self imposed and unnecessarily 
restricted limitation upon the earnings that he might have 
claimed, but having pursued the claim he cannot now argue 
it was only a piecemeal recovery. In the eyes of the law 
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his action was only for breach of contract, and the following 
cases support that proposition: 

In the case of Baron v. Kurn, 349 Mo. 1202, 164 S. jW. 
(2d) 310, the court said: 

“It is not logical for one to call the breach of a Con¬ 
tract something other than a breach or to say he con¬ 
tinued the performance of a contract when the wrohg- 
doer preventing him from further performing. Gen¬ 
erally, when a wrongdoer breaches performance ojf a 
contract, the injured party is required to take cogniz¬ 
ance of the change in the relation thereby created.” 
(Italics supplied) 

In Olmstead v. Boch, 78 Md. 132, 27 A. 501, the defendant 
employed the plaintiff on a written contract of one year kin¬ 
der which defendant agreed to pay plaintiff $50.00 per w<jek. 
Defendant dismissed the plaintiff without just cause ^nd 
paid the plaintiff the wages accrued up to time of dismissal. 
Nine days after his dismissal plaintiff brought suit before 
a magistrate and recovered judgment for $50.00 and co^ts. 
Plaintiff later sued again in a city court for wages clainiied 
to have become due after the first action and the defendant 
demurred to the complaint on the ground that the pi^ior 
judgment was res judicata of the second action. The Court 
of Appeals of Maryland said: 

“We hold then that the contract declared on is entjire 
and indivisible; that for the breach of it by the defen¬ 
dant in discharging the plaintiff before the expiration 
of the year, or in refusing to allow him to work, a right 
of action arose, not for unearned wages or salary as 
such, but for damages for a breach of the contract, the 
measure of which damages would be the stipulated Sal¬ 
ary for the stipulated period of one year, less the 
amount the plaintiff actually earned or might by due 
and reasonable diligence have earned after his dis¬ 
missal; that as there was but one breach, but one (ac¬ 
tion could be maintained therefor; that, having recov¬ 
ered before the magistrate in a suit founded on that 

breach—for he could have lawfullv recovered upon! no 

l 

I 

I 

I 
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other theory—he is barred, upon the satisfaction of 
that judgment from again suing on the same contract, 
because he could have recovered in one action all the 
damages he sustained * * * . He is not at liberty to 
split up his cause of action into fragments, and suc¬ 
cessively sue for each, when there has been but one 
breach of an entire and indivisible contract/’ (Italics 
supplied) 

See also 35 Am. Jur. 491, Keedy v. Long, 71 Md. 385, 
18 A. 704; James v. Allen County, 44 Ohio St. 226, 6 N. E. 
246, to the same effect. 

In Jackson v. Stephens, 145 N. Y. S. 827, the plaintiff was 
employed as an agent of defendant for the sale of coal and 
compensation was on a commission basis. Defendant ter¬ 
minated her employment and plaintiff brought suit for com¬ 
missions on renewal orders placed by customers she had 
originally obtained. The court held that whatever remedy 
plaintiff had was an action for damages for wrongful dis¬ 
charge and said: 

“If the plaintiff was discharged prior to July 1,1911 
as claimed by the defendant then all commissions 
claimed by the plaintiff must fall. If the discharge was 
wrongful, agency of this kind necessarily terminates 
at the will of the employer, and the employee has but 
one remedy, namely a suit for damage for wrongful 
discharge, and the plaintiff cannot maintain an action 
to recover commissions on the theory on which this ac¬ 
tion is brought. Scott v. Engineering News Publishing 
Co., 62 N. Y. S. 609; Star Fire Ins. Co. v. Ring, 103 
N. Y. S. 137; Marbury v. Barnet, 40 N. Y. S. 76/ * 

In Brand v. Ogden^Eoward Co., 1 Harr. (Del.) 88, 111 
A. 370, the Superior Court stated: 

“An employee wrongfully discharged before the ex¬ 
piration of his term of service may treat the contract 
as rescinded and at once bring an action for the value 
of the services rendered; or he may treat the contract 
as continuing and sue for a breach thereof, and recover 
his probable damages occasioned by the breach; or in 
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some cases (consideration being given to the statute 
of limitations) he may defer action until the end of the 
term and sue for the actual damages he has sustained, 
which, however, in no case can exceed the wages for 
the entire term. He will not be allowed to pursue ibore 
than one of these remedies, and no matter whicty of 
them he elects, his action is one for damages and not 
for wages as wages, and a recovery is a bar to any 
other or further action upon the contract of employ¬ 
ment. (Cases cited) The reason that the discharged 
employee cam bring but one action is because the con¬ 
tract of employment is entire and indivisible, and! the 
discharge is a single act constituting but one breach, 
and damages for such a breach can be recovered in jbut 
one action * * * . Neither can the discharged employee 
treat the contract as continuing and have a recovery 
for wages due, or as, in this case, only partly earjned 
to the time of the commencement of his action, without 
barring his right to a recovery for damages for brejach 
of the contract. * * * It was the plaintiff’s duty to j in¬ 
clude all his claim in the first suit in a form of action 
appropriate to his cause of action so that one suit 
should settle his whole claim. Having recovered in jliis 
first action a sum equal to the amount of one weed’s 
wages, partly earned and partly not earned, the recov¬ 
ery, regardless of the demand or form of action in that 
suit must be regarded- as a recovery for damages J for 
breach of the contract; for the plaintiff could not h^ve 
lawfully recovered upon any other theory, and the re¬ 
covery is conclusive as to the amount of the plaintiff’s 
claim.” 

i 

Since the appellant’s cause of action in the prior suit v[ T as 
for breach of contract, the basic rule of law against split¬ 
ting a cause of action applies even though appellant chooses 
to adopt his so-called “theory of the case” based on pro¬ 
curing cause. 

As stated by the Supreme Court of the United States in 
U. S. v. California Land Co., 192 U. S. 355, 48 L. ed. 4|76, 
479: -| 

“But the whole tendency of our decisions is to re¬ 
quire a plaintiff to try his whole cause of action dnd 
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his whole case at one time. He cannot even split np 
his claim * * * and, a fortiori, he cannot divide the 
grounds of recovery.” 

See also Stark v. Starr, 94 U. S. 477, 24 L. ed. 276; Werlein 
v. New Orlems, 177 U. S. 390, 44 L. ed. 817; Overland 
Washington Motor Co. v. Alexander, 43 App. D. C. 282. 

And this rule applies regardless of the theories on which 
the successive claims are made. 

In Siegel v. Knott, (Mass.) 61 N. E. (2d) 130, the Court 
said: 


* ‘ The statement of a different form of liability is not 
a different cause of action provided it grows out of the 
same transaction, act or agreement and seeks redress 
for the same wrong. The effect of a former judgment, 
if admissible, depends not upon the form of the plead¬ 
ing, but upon the essence of the violation of legal right 
on which pleadings are founded. Two actions are not 
necessarily for different causes of action simply be¬ 
cause the theory of the second would not have been 
open under the pleadings in the first. A party cannot 
preserve the right to bring a second action after the 
loss of the first merely by having circumscribed and 
limited the theories of recovery offered by the plead¬ 
ings in the first. MacKintosh v. Chambers, 285 Wash. 
594,190 N. E. 38.” 

t 

Even if w*e were to assume that appellant’s cause of ac¬ 
tion in the prior suit was for “procuring cause” it is sub¬ 
mitted that he is nevertheless barred from maintaining a 
second suit. If this assumption is valid it would permit 
the appellant to bring a new suit against the appellee each 
and every time a sale is made to one of the customers listed, 
and would permit him to ignore his dismissal completely. 
In other words, he need never bring one final action for 
breach of contract, but rather the parties would be in per¬ 
petual litigation. It is for just such a reason that the law 
requires an aggrieved party to assert in one action all 
rights which he may have under a material breach of con¬ 
tract. As stated by Professor Williston: 



“If the breach is such that the injured part^ may 
treat it as an entire breach of the contract, it Seems 
that he must do so or, rather, that if he fails to do so 
he can bring no new action after the first in which he 
claimed and recovered damages for the partial preach 
only. The reason of this is that it sufficiently protects 
the plaintiff in that he is allowed to recover full dam¬ 
ages, and, at the same time, it minimizes the damage 
of the defendant by not allowing him to be vexed with 
a number of separate suits.” 

5 Williston on Contracts (Rev. Ed.) 1292. 

n. 

Appellant is Estopped from Bringing His Second Action by 
Reason of His Stipulation at the Prior Trial, Made 
With Knowledge of Facts and Circumstances that 
Warranted and Required an Amended Claim for the 
Additional Damages Which He Now Seeks to Obtain. 
He is Further Estopped from Making His Present 
Claim of Concealment, as it is a Collaterial Attack 
on the Judgment in the Original Action. 

The record in the earlier case showed that appellant’s 
original suit was filed in August 1941 (OR. 1-5) at Vhich 
time it was impossible to know that orders totaling $42,000 
would have been sold as of the future date, October 21,1942, 
which date is alleged to be the date of an accounting made 
by appellee to appellant. (R. 6) This alleged accounting 
was in fact a deposition of appellant’s president held on 
October 21,1942, and in order to support appellant’s plaim 
for the $4,200 sued for, the appellant inquired by a leading 
question whether orders had not as of that date equalled 
or exceeded $42,000, and an affirmative reply theret^ was 
made. (OR. 34) 

In appellant’s “Points and Authorities in Opposition to 
Motion to Set Aside Verdict and Judgment” (OR. 1^) ap¬ 
pellant states: 

“The admission of Mr. Cohen that the orders!from 
companies to which the plaintiff had introduced the de- 
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fendant’s product amounted to more than $42,000 as of 
October 21, 1942, was all that was needed to prove the 
amount of the plaintiff’s claim. In fact, his admission 
proved that the plaintiff was entitled to recover more 
than he claimed.” 

This Court should take cognizance of these facts: In 
August of 1941, the appellant, in his original complaint, 
asked for $4,200 as the full measure of his loss; (OR. 3) on 
October 21,1942, he was told that sales on which he claimed 
commission amounted to more than $42,000 (OR. 34) and in 
April, 1943, at the time of trial, 20 months from the time 
suit was filed, appellant was informed in open court that 
sales on which he claimed commissions were in excess of a 
million dollars; (OR. 36) and appellant not only ignored the 
opportunity to increase the damages called for in his com¬ 
plaint, but he actually entered into a stipulation that 
“plaintiff’s claim, if any, was to be limited to commissions 
earned, if any, on sales up to October, 1942 and no claim 
beyond that date was made by plaintiff”. (OR. 43) This 
stipulation must not be considered seriously by appellant 
in view of his present suit. Is this appellant to 
be permitted on June 13, 1945, to ask for commissions on 
sales made prior to the first trial in April, 1943, when he 
had every opportunity at that time to include these claims 
in the prior litigation, and deliberately agreed not to do so? 

The case of Claflin v. Kimball and Mather Electric Co., 
87 Fed. 795 should be noted at this point. That was an ac¬ 
tion to recover damages for breach of contract. Defen¬ 
dant contracted to indemnify plaintiff against all damages 
resulting from electrical defects in machines which were 
made by the defendant and sold by the plaintiff to outside 
parties. Plaintiff brought this action, during the pendency 
of another action, which was later concluded in plaintiff’s 
favor, for other alleged breaches of said contract. Defen¬ 
dant alleged that the breaches now complained of occurred 
before the first suit was brought and might have been de¬ 
termined therein. The plaintiff replied that when said first 




suit was brought, the parties bad agreed to a compromise 
which then operated as a bar to an action, and that After¬ 
wards, said compromise agreement having fallen through, 
plaintiff brought said second suit for said breaches. Defen¬ 
dant demurred. The Court said: 

I 

“This case presents the question whether all the al¬ 
leged breaches having occurred at the commencement 
of the first action, but recovery for some of them being 
then prevented by a temporary bar, the plaintiff should 
have included said breaches in said original action] pro¬ 
vided said bar was removed after the action was 
brought, but before trial and whether having failed to 
do so, his right of action therefor is barred by th^ for¬ 
mer judgment. The exhaustive briefs of counsel fail 
to show any decision of this question. It is thought 
that this case falls within the general rule that a party 
cannot thus split up his causes of action. At the time 
of trial of the former action, proof could have been 
made under an amendment to the complaint of all the 
damages claimed by reason of said breach.” 

The recent case of Bu>chan<in v. General Motors Corpora¬ 
tion, 64 Fed. Supp. 16, was decided by the District Court 
for the Southern District of New York on facts unusually 
similar to the instant case. There the plaintiffs suejd on 
September 26, 1941 for royalties on single grid ice {rays 
manufactured and sold by defendant since A.pril 1, 1940 
under a patent licensing agreement, and recovered judg¬ 
ment at the trial on June 22,1943. In order to preparb for 
the trial the plaintiffs applied for and were granted ^n in¬ 
spection of the defendant’s books to find out exactly pvhat 
had been made and sold by defendant upon which royalties 
had been paid and which royalties had not been paid. This 
examination took place in April, 1943, 2 months before jtrial 
of the original action. After judgment in the first jtrial, 
plaintiffs again sued defendant for unpaid royalties on 
double grids, allegedly due and unpaid for a period ^)rior 
to and shortly after April 1, 1940, claiming that at thje ex¬ 
amination held in April, 1943, they discovered for the first 
time that defendant had sold double trays on which a single 
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royalty only had been paid. In granting defendant’s mo¬ 
tion for summary judgment the court said: 

“Plaintiffs admit the existence of the general rule as 
above stated but contend that it only applies where the 
breach not pleaded in the action is known to the plain¬ 
tiffs at the time action is brought (See Gedney v. Ged- 
ney, 160 N. Y. 471, 55 N. E. 1); but I find no clear au¬ 
thority for the argument that the plaintiffs come within 
the eocception because of the fact that the knowledge of 
the breaches was had only after initiation of the prior 
suit cund that the rule may not be invoked when the 
knowledge is gained between the service of the com¬ 
plaint and the trial. * * * 

“7 feel that the plaintiffs with the information which 
they had should have amended to include these claims 
and demands, and having failed to do so are barred 
from maintaining this action. The information so ob¬ 
tained in April, 1943, was part of a group of facts 
already known to plaintiffs. This information created 
no new situation except the question of whether a 
double royalty should be paid on these trays. Plain¬ 
tiffs had the accounting showing the number and type 
of trays sold by the defendant. There was presented 
to them no great or unsurmountable difficulty. * * * 

“The machinery was there for plaintiffs to use. They 
failed to do so. Plaintiffs had jurisdiction of the de¬ 
fendant. During a' period of two months before the 
trial and at any time during the trial, plaintiffs could 
have moved to amend to include this claim. Without 
doubt it would have been granted. Having failed to 
do so, I feel that the second action is barred. I find 
nothing to take this case out of the ordinary rule.” * * * 
(Italics Supplied.) 

A recent decision of the Supreme Court of the United 
States is to the same effect. In Chicot County Drainage 
District v. Boeder State Bank, 308 U. S. 378, 84 L. ed. 329, 
the respondents failed to raise a question in the first pro¬ 
ceeding w r hich they could have raised. In the later action, 
the Supreme Court of the United States, in denying the 
argument that respondents were privileged to remain quiet 
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in the earlier proceedings and assert the point in the| sub¬ 
sequent suit, held that: 

‘‘such a view is contrary to the established rule| that 
res adjudicata may be plead as a bar not only as re¬ 
spects matters actually presented in the earlier! pro¬ 
ceeding, ‘but also as respects any other available!mat¬ 
ter which might have been presented to that end. Cjrom- 
well v. Sac County, 94 U. S. 351, 24 L. ed. 195’ I# * * 

The case of In re Garment Center Capitol, Inc., 93 F.j(2d) 
G67,115 A. L. R. 203 was an action by a landlord against his 
tenant for loss of rent up to and including August, uncjler a 
lease expiring in January. The summons issued and the 
complaint was filed on September 20th of that year, bqt no 
service was had on the tenant and he did not appear juntil 
October 2nd. The landlord recovered judgment for rent 
through August. In a subsequent action the landlord at¬ 
tempted to recover rent falling due after August. The 
Court said: 

“In spite of the technicality of the defense that the 
damages for loss of the September rent should jiave 
been included in the former action, we think it mu$t be 
sustained. * * # But there was nothing to prevent the 
plaintiffs after they obtained jurisdiction over th^ de¬ 
fendant by its appearance on October 2 from amending 
their pleading to set forth the damages for loss of the 
September rent. Nor do we find anything to take the 
case out of the ordinary rule ; # * * It is entirely jeer- 
tain that it would have been impossible to bring a new 
action for the September loss had there been no otjher, 
and we think it can make no difference that damages 
arose later on which plaintiffs seek to tack the omitted 
item. We think the cases cited to avoid the effeejt of 
the prior adjudication are insufficient to remove! the 
bar.” 

i 

In The Town of Beloit v. Morgan, 7 Wall. 619-624, ip L. 
ed. 205, the Supreme Court stated: 

“In Henderson v. Henderson, 1 Hare, 115, the yice 
Chancellor said: ‘In trying this question, I believe I 
state the rule of the court correctly, that where a g}ven 
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matter becomes the subject of litigation in, and of ad¬ 
judication by, a court of competent jurisdiction, the 
court requires the parties to bring forward their whole 
case, and will not (except under special circumstances) 
permit the same parties to open the same subject of 
litigation in respect of a matter which might have been 
brought forward as a part of the subject in contest, 
but which was not brought forward, only because they 
have, from negligence, inadvertence, or even accident, 
omitted a part of their case. The plea of res judicata 
applies, except in special cases, not only to the points 
upon which the court was required by the parties to 
form an opinion and pronounce a judgment, but to 
every point which properly belonged to the subject of 
litigation, and which the parties, exercising reasonable 
diligence, might have brought forward at the time.’ ” 

(This quotation is also found in U. S. v. Moser , 38 App. 
D. C. 17) 

In the case of Gallon Iron Works v. J. D. Adams Mfg. Co., 
(CCA 7) 128 F. (2d) 411, plaintiff brought an action to re¬ 
cover unpaid royalties instead of having the dispute arbi¬ 
trated as authorized by agreement. Plaintiff received judg¬ 
ment, reserving no further claim for damage, and later 
sought additional damages by recourse to arbitration. The 
court in the second case said: 

“If the court erred in refusing to recognize the right 
to arbitrate, plaintiff’s only remedy lay in review of 
that action. It had only one cause of action; the right 
to recover against defendant for breach of the license 
agreement. Perhaps its recovery might have been 
greater under the arbitration clause. Perhaps it might 
have been entitled to have additional damages assessed 
in the suit by virtue of the contractual provisions, but 
it could not split the cause of action, acquiesce in a 
judgment which reserved no further claim of damages, 
and later seek additional damages by recourse to arbi¬ 
tration.” 

The case of Kimberly Coal Co. v. Douglas (CCA 6) 45 F. 
(2d) 25 is similar to the facts of the instant case to the ex¬ 
tent that the plaintiff’s withdrawal of part of his claim 



23 


therein may be likened to appellant’s stipulation inj open 
court in this action. This was a claim for damages for 
breach of lease. In the first trial plaintiff withdreW his 
claim for non-payment of rent to accrue in the future, and 
future damages, and announced in open court his willing¬ 
ness to accept a verdict only partly compensatory. The 
Court said: 

“Having elected to treat the lease as terminated for 
the purpose of recovery as to certain elements of dam¬ 
age, as to which the right of recovery could ^ccrue 
only upon termination of the lease, the lease mbst be 
considered as terminated as to all elements of damages 
and for all purposes. It was then open to lessor to 
claim not only those damages which had already been 
suffered, but likewise compensation for such damage 
as must in the normal course of events be suffered from 
the breach. That the lessor did not care to do So, or 
that the trial court was of the opinion that recovery 
could not be had for future injury proximately caused 
by the breach, is without effect. The judgment ih the 
former action between the same parties and by reason 
of the same alleged breach of contract operates $s an 
estoppel, not only as to every element which wjas in 
fact made the basis of the claim, but as to every other 
matter which might with propriety have been litigated 
and determined in that action. Having voluntarily 
withdrawn from that suit its claims founded upon the 
non-payment of rents to accrue in the future and dam¬ 
ages to be subsequently the more apparent, and having 
announced in open court a willingness to accept d ver¬ 
dict which was only partly compensatory , the Kimberly 
Coal Co. is thereafter and forever barred by such elec¬ 
tion.” (Italics supplied.) 

The appellant herein, apparently anticipating th^ de¬ 
fense of res judicata, now attempts to add a new theory of 
fraudulent concealment. Paragraph 6 of his second jcom- 
plaint (R. 6) charges that appellee did not fully disclose on 
October 21, 1942, all orders received by it as of that date, 
and the non-disclosure is said to be a concealment of | said 
orders at the time of the alleged accounting and during the 
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trial, even though at the trial appellee’s president testified 
that the orders in issue had already exceeded a million dol¬ 
lars. (OR. 36) Appellant not only may not now in a sepa¬ 
rate action collaterally attack the judgment in the prior 
action because that judgment is res judicata of all matters 
actually decided or which could have been decided under 
the general pleadings in the earlier case, but it is also ap¬ 
parent that appellant was content to accept the earlier 
judgment after having full knowledge of that which is now 
alleged to have been concealed. Appellant not only zeal¬ 
ously accepted the judgment but vigorously opposed a mo¬ 
tion for new trial, appeal to the United States District 
Court of Appeals for the District of Columbia and an ap¬ 
plication of certiorari to the Supreme Court of the United 
States. 

It is plain from the complaint that appellant now seeks a 
judgment ex contractu on the theory that he was the pro¬ 
curing cause of additional orders which he presumably 
could have included in his first suit but did not do so. Ac¬ 
cordingly, no tort phase is involved herein. If any fraud, 
deceit, or non-disclosure is possible in the present circum¬ 
stances appellant’s only remedy would he to vacate the 
judgment in the earlier case and re-present his case, to 
which the appellee would gladly consent. There is no au¬ 
thority at all for the present remedy adopted by the appel¬ 
lant in collaterally attacking the prior judgment. 

The annotation in 2 A. L. R. 534 , cited by appellant which 
is supplemented in 142 A. L. B. 905 , does not refer to any 
case in which the plaintiff possessed or had access to as 
complete information regarding the matter allegedly con¬ 
cealed as was possessed by the appellant herein. Irrespec¬ 
tive of this, however, the concealment of some orders by 
the appellee’s president at his deposition would, at the 
most, be considered as perjured testimony. As to this, the 
Supreme Court of the United States in TJ. S. v. Throckmor¬ 
ton , 98 U. S. 61, 25 L. ed. 93, said: 

“On the other hand, the doctrine is equally well 
settled that the court will not set aside a judgment be- 
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cause it was founded on a fraudulent instrument, or 
perjured evidence, or for any matter which wa^ actu¬ 
ally presented and considered in the judgment as¬ 
sailed.” 

(Followed in Fidelity Storage Co. v. Urice , 56 Apd. D. C. 
202 ) 

Furthermore, the number and amount of orders received 

7 # I 

by appellee were clearly in issue at the prior trial (OR. 
15-30, 38, 43), and, as stated in 31 Am. Jur., Sec. 59 4 : 

‘ 4 It is a general rule of law that a judgment m|ay not 
be impeached in collateral proceedings, by a pajrty or 
privy to it, for fraud, collusion, or false testimony.” 

| 

And in 31 Am. Jur. Sec. 654: 

“. . . intrinsic fraud is not sufficient for equitable re¬ 
lief. Fraud has been regarded as intrinsic, within the 
meaning of this rule, where the fraudulent acts pertain 
to an issue involved in the original action, or where the 
acts constituting the fraud were, or could havq been, 
litigated therein.” 

Appellant’s brief does not advance any legal reason for 
reversing the decision of the District Court. He begins by 
saying “There is no difficult problem in this case if one 
sticks to the fundamental thing involved, namely, th^ con¬ 
tract. ’ ’ With this we agree, but we cannot agree that Sunder 
this contract the appellee is enslaved to the appellant until 
eternity and is to be subject to continued harassment and 
litigation each time a sale of Tectyl is made to one j)f the 
appellee’s customers. The appellant even suggests that 
“The very nature of the contract is such that claims! from 
commissions would accrue from transactions with |many 
different firms in various amounts at different tinp, and 
over cm indefinite period of time.” 

In viewing this contract we first must look to the intent 
of the parties. Can anyone, even with the most vivid pagi¬ 
nation, believe that the Potomac Chemical Company in¬ 
tended to pay Mr. Chapman, and after his death his| legal 
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representatives, commissions on all sales made of Tectyl 
to customers he had introduced, for as long as the Com¬ 
pany was in business and regardless of whether he contin¬ 
ued in their employ? Similarly does any commission agent 
reasonably expect to receive commissions forever merely 
because of an original introduction? We hardly think so. 

Another method of determining the intention of the par¬ 
ties is to look at the duration of the contract. For example, 
in a contract of definite duration, the reason for having a 
termination date is to fix the maximum period for which 
the parties intend to be bound. In view of this intent the 
law does not allow the recovery of a party injured by 
breach of such a contract to exceed what he would have re¬ 
ceived if the contract had reached its natural termination 
(Benjamin v. Hilliard, supra). Thus, a company employing 
a salesman for a terminable period of 3 years cannot legally 
be made to pay wages or commissions which would theo¬ 
retically accrue after the 3 years, as if the contract had con¬ 
tinued in force. This applies regardless of the justification 
for terminating the contract before the 3 year period is 
ended, since a party cannot receive more for breach of such 
a contract, than he would have received under it. Since 
this is the law applicable to a contract of definite duration, 
it would certainly be incongruous to require greater lia¬ 
bility on the part of a wrongdoer who breaches a contract 
terminable at will. Since the contract in issue is silent as 
to its duration, it is universally established that it is ter¬ 
minable at will (Crane v. Tucker, 204 U. S. 228, 51 L. ed. 
46), and this is admitted by appellant in his brief in the 
prior action on page 17 thereof. Therefore, the law can¬ 
not in all fairness and justice permit an assumption that 
the parties herein intended to assume greater liability than 
if the contract had been made for a definite period of 5 or 10 
years, although the appellant would have us believe that 
the parties intended to be bound forever. The following 
cases illustrate the fallacy of appellant’s reasoning. 
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In Scott v. Engineering News Publishing Co., 47 App. 
Div. 558, 62 N. Y. S. 609, the plaintiff was employed the 
defendant to sell advertising service. It was admitted! that 
the employment could be terminated at any time by thp dis¬ 
charge of the plaintiff. Plaintiff was to receive commis¬ 
sions of 25 per cent on all orders for advertising procured 
by him, “and also upon all business that followed the Origi¬ 
nal contracts, and it was agreed that the parties introdbced 
by the plaintiff were his customers.” The court held that 
plaintiff’s right to commissions on business that followed 
original contracts, that were directly traceable to his intro¬ 
duction, depended on his remaining in the employ of defen¬ 
dant. In construing the contract the court said: 

“These customers were his, and his interest to jteep 
them for the joint benefit of himself and his emplpyer 
was the implied consideration for the defendant’s 
agreement to pay him a commission upon all business 
that followed the original contracts. He was conse¬ 
quently entitled to commissions upon renewals or Addi¬ 
tional contracts which came in during his period of' em¬ 
ployment. We might even go further and concede [that 
he was entitled to contracts which he had previously 
secured. There is, however, absolutely nothing inj the 
language of the contract to justify the extreme vieW of 
it which the plaintiff now takes. The customers yere 
his while the employment lasted, but they were not his 
when they chose to contract directly with the defendant 
after his connection with the latter had ceased. The 
new contracts which these customers made with thej de¬ 
fendant, after the plaintiff’s discharge, were indepen¬ 
dent of those made during the period of his employ¬ 
ment. In no just sense did they cover business which 
followed the original contracts. They covered business 
which came to the defendant upon a new status, and 
under the influence of fresh considerations. If the 
plaintiff is right, then these customers were perpetu¬ 
ally his, and they could never, in any contemplated 
business relation with the defendant, get away ffom 
him . He would have more than a life enjoyment \yith 
respect to business emanating from them to the defen¬ 
dant, for the right to commissions, as now claimed, 
would, upon his death, undoubtedly go to his legal jep- 
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resentatives. This was never contemplated.” (Italics 
supplied.) 

A recent case which followed the rule of Scott v. Engi¬ 
neering News Publishing Co., supra, was Home News v. 
Goodman, 182 Md., 585, 35A. (2d) 443. There the defendant 
corporation hired the plaintiff as an advertising solicitor 
and the contract of employment provided for payment of 
20 per cent commissions on all advertising secured for the 
corporation paper by the solicitor so long as such advertis¬ 
ers continued to place advertising in the paper. The Court 
found that the contract was terminable at the will of either 
party, and that the plaintiff was discharged without receiv¬ 
ing all compensation due him. 

The Court held that the plaintiff was entitled to commis¬ 
sions on all business which he secured up to the date of his 
discharge, including business received after his discharge 
under contracts or options with his customers which were 
in effect when he was discharged. The Court further held 
that plaintiff was not entitled to commissions on renewal 
contracts or renewal business secured after his discharge, 
although the business had originally been secured by him. 

Appellant likens this contract of employment to that of 
a contract for * % ent. We do not here contest the law gov¬ 
erning actions for installments of rent, for we think it plain 
that the two types of actions are entirely dissimilar. In 
rent cases the tenant is continuing to enjoy the property 
and owes a new debt after each period of tenancy—the con¬ 
tract is subsisting and there are new considerations moving 
from each party at each rental period. The contract in the 
present case was ended by the breach and no new considera¬ 
tion appears to support a new claim. The appellant is thus 
in the anomalous position of bringing a second action on a 
contract which not only has no present legal existence, but 
for whose breach he has already recovered. 

Appellant also mentions the statute of limitations to the 
effect that appellant would have had to wait until orders 
had stopped coming in to bring his action, and complains 
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that the statute would bar his claim for conmiissionjs on 
orders received more than 3 years before the action! was 
filed. 

The case of Penn. Co. v. Good, 56 Indiana Appeals;562, 
103 N. E. 672, should be considered in this respect. jThe 
court said: 

“If appellant was bound by a valid contract to furnish 
employment to appellee for life, a discharge of appellee 
without cause would amount to a breach of such bon- 
tract. Upon such breach, appellee had a right to pur¬ 
sue either of two remedies. He might treat the Con¬ 
tract as still subsisting, hold himself in readiness to 
perform, and sue on the contract for the wages jdue 
him thereunder, or he could treat the contract as termi¬ 
nated by the breach and sue at once for the entire 
damages resulting to him for such breach. The cause 
of action for a breach of contract accrues at the time 
the breach occurs, and the statute of limitations begins 
to run from that date. If appellant had elected to 
treat the contract as still subsisting and to sue under 
it for his wages, his cause of action as to each instil¬ 
ment of such wages would have accrued at the time 
when such installment was due and payable by the 
terms of the contract, and the statute of limitations as 
to each installment would run from the time it became 
due. In this case appellee elected to treat the contract 
of employment as terminated by his discharge, and to 
sue for the entire damage resulting to him. This ri|ght 
of action accrued on the date of his discharge.” 
(Italics supplied) 

See also 142 A. L. R. 797. 

As shown in Point I above, this contract is indivisible 
and only one cause of action could arise from its breach. 
Appellee’s breach of the employment contract by wrong¬ 
fully discharging appellant was certainly as entire, com¬ 
plete and material a breach as one can be. Such breach 
must be distinguished from cases where the breach lies in 
mere non-payment of an installment. In the former, no 
further performance by the wrongdoer is reasonably to be 

I 
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expected, whereas in the latter, a later payment might 
occur and thus performance would be resumed and the 
recovery would be limited to only the defaulted payment. 
Therefore in situations like the former, only one action can 
lie to recover losses sustained, regardless of whether the 
measure of loss is said to be damages for breach of contract 
or commissions which would have accrued but for the 
breach, whereas in the latter, successive actions would be 
appropriate. The appellant herein by completely stopping 
all performance after his letter of dismissal and by bring¬ 
ing his first action, elected to treat the contract as at an 
end, thus limitations began to run against the appellant as 
of that date. 

The cases cited by appellant in his brief are of no avail 
to him but rather strengthen the position of the appellee 
on the facts of this case. 

The case of Pippin v. U . S., 74 App. D. C. 131, 121 F. 
(2d) 98, cited by appellant, deals with divisible claims on 
a contract of insurance and not with a contract of employ¬ 
ment. However, the quotation offered includes the rule 
that in order for res judicata not to apply.: 

“The necessary proof in the two cases must have 
been wholly different * * V’ 

Comparing this phase of the law of res judicata with the 
case at hand we find that paragraph 5 of the complaint 
herein (R. 6) charges that on an accounting made by the 
appellee with the appellant on October 21, 1942, appellant 
learned of certain orders received by the appellee and that 
in the earlier case he was found to be the procuring cause 
of such orders, that thereafter appellee continued to re¬ 
ceive, presumably both prior to and after the trial in the 
earlier case, additional orders with respect to which ap¬ 
pellant not only was, but was found to be, the procuring 
cause of such additional orders. The defense of res judi¬ 
cata is glaringly apparent and is inherent in the language 
charged in the complaint. If, as appears from the record 
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in the earlier case, appellant showed all the work he had 
performed and if, as is now charged, he was then fdund to 
be the procuring cause of all sales made by appellee to 
those purchasers brought by appellant to appellee, then 
the prior adjudication has fully determined appellant’s 
rights. In other words, the appellant herein is again suing 
on the theory of procuring cause, which he claims in his 
brief was the basis of the prior action. It is obvious that 
all evidence supporting his claim of procuring cause was 
introduced at the prior trial, since he did no furtheif work 
on behalf of appellee after his letter of dismissal (OP. 31), 
and the commissions he is now suing for are for orders 
received by appellee since his dismissal. Therefore, the 
proof in these two cases cannot possibly be different, but 
will be exactly the same, and res judicata is established on 
the appellant’s own authority. 

The appellant’s quotation from Hecht Co. v. Whit ] eford, 
78 U. S. App. D. C., 134, 137 F. (2d) 929, which whs de¬ 
cided in favor of the defendant, is not only dictunj, and 
does not decide the point, but is followed by language ^vliich 
indicates that to permit a broker to continue to Collect 
large commissions indefinitely because of a simple introduc¬ 
tion might be legally unconscionable. Also, that case did 
not involve a prior judgment and did not involve a ma¬ 
terial breach of contract by dismissal of the plaintiff prior 
to consummation of the transaction for which he wjas to 
receive commission. 

The appellant’s quotation from the case of Carm^dy v. 
Simpson-Sullivan Co., 44 App. D. C. 39, is merely a re¬ 
cital of the law laid down in the famous case of Cromwell 
v. Sac County, 98 U. S. 351, 24 L. ed. 195, which is no|t dis¬ 
puted by the appellee. However, the appellant fails to 
show anywhere in his brief that his present claim is {to be 
treated legally as a different claim from that heretofore 
adjudicated. Perhaps, strictly construed, the demaijid is 
different because for a different period, but this does not 
take cognizance of the fact that the basic claim as a result 
of the wrongful act has been previously adjudicated, j 
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As stated in City of New Orleans v. Citizens Bank of 
Louisiana, 157 U. S. 371, 42 L. ed. 202: 

“The proposition that because a suit for a tax of 
one year is a different demand from the suit for a tax 
for another, therefore res judicata cannot apply, whilst 
admitting in form the principle of the thing adjudged, 
in reality substantially denies and destroys it. The 
estoppel resulting from the thing adjudged does not 
depend upon whether there is the same demand in both 
cases, but exists, even although there be different de¬ 
mands, when the question upon which the recovery of 
the second demand depends has under identical cir¬ 
cumstances and conditions been previously concluded 
by a judgment between the parties or their privies. 
This is the elemental rule stated in the text books and 
enforced by many decisions of this court.” 

And in Baltimore Steamship Co. v. Phillips, 274 U. S. 
314, 71 L. ed. 1069: 

“A cause of action does not consist of facts, but of 
the unlawful violation of a right which the facts show. 
The nmnber and variety of the facts alleged do not 
establish more than one cause of action so long as their 
result, whether they be considered severally or in com¬ 
bination, is the violation of but one right by a single 
legal wrong.” 

Also, in the case of U. S. v. County Court of Knox 
County, 122 U. S. 306, 30 L. ed. 1152, the Court said: 

“As stated in Burton v. Shannon, 99 Mass. 200: ‘The 
estoppel is not confined to the judgment, but extends 
to all facts involved in it, as necessary steps or the 
groundwork upon which it must have been founded.’ ” 

CONCLUSION. 

It is, therefore, respectfully submitted that the appellant 
had but one cause of action which was for breach of con¬ 
tract, and the judgment in the original action constituted a 
bar to any further action for that breach. Furthermore, 
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the limitation appellant himself originally imposed on the 
amount of his claim, both by his complaint and by his stip¬ 
ulation, in the face of his admitted knowledge of all the 
facts affecting his right to recovery at that time fojr the 
compensation he now seeks to obtain, operates as an abso¬ 
lute estoppel against his asserting the claim in this case. 

Accordingly, it is respectfully submitted that the trial 
court properly granted appellee’s motion to dismiss and 
the judgment entered thereon should be affirmed. 

Respectfully submitted, 
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Alvin L. Newmyer, . 

David G. Bress, 

Attorneys for AppeUee. 
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REPLY BRIEF FOR APPELLANT. 


SUMMARY OF ARGUMENT. 

The contract is divisible into as many claims as there are 
orders for Tectyl from appellant’s customers. Its nature 
as a contract of employment does not render it single hnd 
indivisible. Appellant’s former recovery was for commis¬ 
sions earned under the terms of the contract and was not 
for damages for breach of the contract. The stipulaljion 
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made during the trial of the first action establishes that 
there has been no prior adjudication of the claims set forth 
in the present complaint. It creates an estoppel against 
the appellee rather than the appellant. 

ARGUMENT. 

L 

A. The contract is divisible into as many claims as there 
are orders for tectyl from appellant’s customers. Its 
nature as a contract of employment does not render 
it single and indivisible. 

The argument that because the contract is one of em¬ 
ployment a claim arising from its breach is single and in¬ 
divisible is plainly unsound. Its nature as a contract of 
employment is not determinative and is not even neces¬ 
sarily a consideration in a determination of whether the 
contract is single and indivisible. In this connection, coun¬ 
sel for the appellee assert and re-assert that the contract 
is “a single and indivisible” contract, but they cite no au¬ 
thority whatever containing a definition of such a contract 
or a rule for determining whether or not it is such a con¬ 
tract. In fact, the contract is just the contrary; it is divi¬ 
sible into as many claims as there are orders received for 
Tectyl from the appellant’s customers, just the same as a 
lease is divisible into as many claims as there are install¬ 
ments of rent. See Secor v. Sturgis and other authorities 
cited with that case on page 7 of appellant’s original brief 
herein. Moreover, their argument contains no answer to 
the argument set forth on pages 4 and 5 of the appellant’s 
original brief. 

Wait’s Actions and Defenses, page 9, par. 3, states: 

“The question whether a contract is entire or divi¬ 
sible, depends to some extent upon the intention of the 
parties, and to discover this intent the language em¬ 
ployed and the subject matter of the contract must be 
considered in each particular case. Southwell v. 



Beezley, 5 Oregon, 458. As a general rule, the consid¬ 
eration to be paid, and not the subject or thing to be 
performed, determines the class to which a contract 
belongs. If the consideration is single, the contract is 
entire; but if the consideration is expressly or by ne¬ 
cessary implication apportioned, the contract is stever- 
able. Clay Commercial Telephone Co. v. Boot, 5 [East 
Rep’r. (Pa.) 506; Luesco Oil Co. v. Brewer, 66 PaJ., St. 
351; Morgan v. McKee, 77 Pa., St. 228. * * * ” 

Professor Williston, in his Work on Contracts, at sec¬ 
tion 861, defines a “divisible contract.’’ It is here said: 

“A divisible contract, using the term properly, is 
always one contract and not several contracts. Itj dif¬ 
fers in one respect only from other contracts,—naipely, 
that on performance on one side of each of its succes¬ 
sive divisions, the other party becomes indebted for 
the agreed price of the division.” 

A reading of the many notes of cases under the title 
“Divisible Contracts” in 13 Words and Phrases, Perma¬ 
nent Edition, 95, will leave no doubt that the contract in- 
volved in this action is a divisible contract. 

The appellee’s quotation from the case of Colburn v. 
Woodworth, 31 Barb. (N. Y.) 381, shows on its face itbat 
the first recovery was had in an action for damages! for 
breach of the contract of employment. The recovery was 
not on the contract but on the theory that the contract!had 
been ended. It further shows that in the second actioh the 
employee was seeking to recover compensation that would 
have been earned after the termination of the employment 
for services that would have been rendered but fori the 

I 

termination of the employment. In effect, there was a claim 
and recovery for unearned compensation as damages, j In 
the case at bar, the former recovery was not of damages 
(i. e. unearned compensation) for breach of contract but 
was for commissions that had been earned under the t&rms 
of the contract up to October 21, 1942. It is true thatj the 
original complaint in the former action was an action to 



4 


recover damages for breach of contract, but at pretrial the 
complaint was amended and thereafter plaintiff sought and 
recovered on the claim that he was the procuring cause of 
certain sales to October 21, 1942. These facts have been 
conceded by the appellee. See page 20 of its brief in Po¬ 
tomac Chemical Company, Appellant, v. William 0. Chap¬ 
man, Appellee, No. 8587 in this court. 

Moreover, the motion to dismiss must be considered in 
the light of the allegations of the complaint herein in which 
it is alleged, paragraph 4, that the appellant’s prior re¬ 
covery was “predicated upon the claim of the plaintiff that 
he was the procuring cause of all orders for the defendant’s 
product known as Tectyl received by the defendant up to 
October 21, 1942,” from the companies listed in the com¬ 
plaint. (R. 5) The present complaint seeks recovery of 
commissions that have accrued to the appellant since Oc¬ 
tober 21,1942, and could not have been included in the pre¬ 
vious action. In other words, this action is on different 
claims or demands that accrued at different times, although 
between the same parties and based on the same contract. 
Unlike the claims in the cases relied upon by counsel for 
the appellee, these current claims are for compensation 
earned by the appellant prior to the termination of his em¬ 
ployment but which not only did not accrue until there¬ 
after but also did not accrue until after the date to which 
the former recovery was had, excepting as noted on page 
14 hereof. 

Similarly, other cases cited under Argument I A. of the 
appellee’s brief were cases involving actions to recover 
damages for breach of contract. The appellee does not 
cite a single case in which either the terms of the contract 
were the same or the former recovery was under the same 
facts and circumstances as in the case at bar. In the cases 
cited the contracts were not terminated, as in this case, 
“in order to deprive the plaintiff of commissions”, and 
those contracts provided for a fixed salary or wage for a 
fixed period of time and not for commissions which would 
accrue from transactions with many different firms, in 
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various amounts, at different times and over an indefinite 
period of time, as in this case. 

In this court’s decision of the former case (Potomac 
Chemical Company v. Chapman, 79 U. S. App. D. d. 299, 
146 F. (2d) 664) this court said: 

“* * * The principal may not terminate th4 con¬ 
tract for the purpose of depriving the broker ofi com¬ 
missions to become due bv reason of work aliready 
done. 2 * * •” 

“ 2 Crowe v. Trickey, 204 U. S. 228, 239; Sibbald v. 
Bethlehem Iron Co., supra note 1. ‘An agent to ydiom 
the principal has made a revocable offer of compen¬ 
sation if he accomplishes a specified result is entitled 
to the promised amount if the principal, in ordbr to 
avoid payment of it, revokes the offer and thereafter 
the result is accomplished, the agent’s prior efforts 
being the effective cause thereof.’ Restatement of 
Agency, Par. 454.” 

B. Appellant’s former recovery was for Commissions 
earned under the terms of the contract and was not for 
damages for breach of the contract. 

This court’s language in its opinion in the former Action 
leaves no doubt about what was involved in that recovery. 
This court correctly pointed out that the only question was 
whether the appellant here was the *‘ procuring cause <|>f the 
orders” on which he claimed commissions. Potomac Chem¬ 
ical Company v. Chapman, supra. 

In our brief in the former appeal (No. 8587), we made 
the following argument which is as applicable to the cur¬ 
rent argument of counsel for appellee as it was to their 
argument in the former case: 

“ (a) There is no question as to the theory of appel¬ 
lee’s case. 

“Appellant’s discussion of the pleadings serves no 
purpose except to confuse the issues. There a::e no 
questions of pleading involved. 

i 

i 
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“There is no question that the original complaint 
was for damages for breach of the contract. The 
amendment allowed by the pretrial order allowed ap¬ 
pellee to claim commissions that had accrued to him 
on orders resulting from his services. (Joint App. 6.) 
At the trial, the parties stipulated (Joint App. 43) that 
appellee’s claim for commissions was to be limited to 
commissions earned, if any, on sales up to October 21, 
1942, and the parties tried the issue of whether or not 
the appellee was the procuring cause of the orders re¬ 
ceived by appellant from his customers up to that date 
and entitled to the commissions thereon. This was the 
sole issue. There was no question about that in the 
trial below, and the record shows it. Appellant made 
no contention in the lower court that it did not know 
upon which theory appellee was proceeding. This sup¬ 
posed confusion on the part of appellant is something 
new; something raised for the first time on this appeal. 
One need only to compare appellant’s prayers No. 3 
and No. 4 with appellee’s prayer No 1 to see that there 
was no misunderstanding about the issue that had been 
tried by the parties. (Joint App. 44-45)” 

The circumstance that when the original complaint was 
amended at pretrial the amount claimed was not changed 
is explained by the fact that the accounting made by the 
appellee disclosed that the sales to October 21, 1942, of 
which the appellant was the procuring cause, amounted to 
$42,000.00 to $43,000.00, on account of which the appellant 
was entitled to commissions of about the amount claimed. 
Consequently, an amendment of the amount claimed was 
unnecessary. 

It may be true that in an action to recover damages for 
breach of the contract the commissions would have been a 
vital factor in measuring the damages, but that argument 
does not convert the former recovery from what it was to a 
recovery of damages. It was a recovery of commissions 
as such and not as damages. If recovery of damages had 
been sought, the damages would not have been limited to 
commissions that had accrued on orders received up to Oc- 
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tober 21, 1942. However, unlike the cases relied on byj the 
appellee where the contract provided for a fixed salary or 
wage, payable at a fixed time for a definite term, t|iere 
would have been no way of ascertaining future commis¬ 
sions resulting from the work done by the appellant j^rior 
to the termination of his employment. 

There is no doubt that the termination did in fact!end 
the employment and thereafter deprived the appellapt of 
going about earning more commissions under the contract, 
but the termination, while it ended his right to continu^ his 
work, did not end his right to recover, when and as {hey 
accrue and become payable, any and all commission^ he 
earned under the terms of the contract before its termina¬ 
tion. The termination had no retroactive effect and di^ not 
extinguish vested rights. The sole question is whetheij the 
work done by the appellant before the termination was the 
procuring cause of the orders on which he now claims com¬ 
missions. The complaint alleges that he was. That ^le¬ 
gation settles the question for present purposes, but in 
this connection the appellee’s admission in the trial of! the 
former case might be recalled; i. e. that nothing but! the 
appellant’s work was done to procure orders from his jcus- 
tomers. 

In Pierce v. Tenn. Coal & Ry . Co., 173 U. S. 1, 43 L. ed. 
591, the Supreme Court did not rule that the plaintiff {vas 
required to file an action for breach of contract and l^ave 
one recovery of all his damages, past, present and future. 
Rather, it ruled that he could do so and was not bound “to 
resort to successive actions for damages from timp to 
time”. This language suggests that the plaintiff h^d a 
choice of remedies. In fact, the point is too well knpwn 
to require further citation of authorities. A reading of the 
opinion in that case leaves no doubt. 

The brief for the appellant in Riefkin v. E. I. DuPont\De- 
Nemours & Company, 53 App. D. C. 311, 290 F. 286, (No. 
3869 in this court) contains the following statement on 
page 6 which correctly summarizes the law: 
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“ Plaintiff claimed and the jury expressly found, 
that defendant had employed him under an express con¬ 
tract and had repudiated and breached the same with¬ 
out justifiable cause. In the circumstances plaintiff 
had his election (a) to sue upon the contract; or (b) 
to sue for damages for breach of the contract; or (c) 
in view of defendant’s breach to treat the contract as 
rescinded and sue upon a quantum meruit for the rea¬ 
sonable value of the services rendered by him to de¬ 
fendant,* * *” Citing many cases. 

Wait’s Actions and Defenses, p. 299, par. 6, states: 

“* • * fpk e claim for wages earned and due, and 
the claim for a wrongful dismissal, constitute two dis¬ 
tinct and separate causes of action. The wages earned 
and due are in no sense a part of the damages resulting* 
from the wrongful dismissal, and are not recoverable 
in an action for such damages; and a suit and judg¬ 
ment upon one cause of action will be no bar to a suit 
upon the other. Perry v. Dickerson, 85 N.Y. 345. * * * 
“A recovery for an installment of wages when it 
becomes due will not bar an action for an installment 
subsequently becoming due. Isaacs v. Davis, 68 Ga. 
169. But a recovery for one installment will bar an 
action to recover an installment due when the prior 
action was brought. Rosenmueller v. Lampe, 89 Ill. 
212; 31 Am. R. 74. 

Moreover, Pierce v. Term. Coal <& Ry. Co., supra, and 
other citations on pages 11 and 12 of the appellee’s brief 
are inapplicable here. The rule cited applies where dam¬ 
ages resulting from breach of the contract are sought, i. e., 
unearned future compensation for services not permitted 
to be rendered in the future. Here the appellant’s former 
recovery was for compensation earned under the contract 
for services rendered before any breach of contract oc¬ 
curred. The mere circumstance that the compensation did 
not accurue and become payable until after the breach of 
contract does not change the fact that it was earned before 
the breach occurred. The commissions claimed did not re- 
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suit from the breach of contract; they resulted from work 
done by the appellant before the breach occurred. 

The quotation in the appellee’s brief from Baroyi v. 
Kurn, 349 Mo. 1202, 164 S. W. (2d) 310, well. illustrates 
the differences between the cases relied on by the appellee 
and the case before the court. In the former the em¬ 
ployee’s claim was really for his damages resulting from 
being prevented from performing his work and earning 
his pay in the future; whereas, in the case at bar the! em¬ 
ployee did his work and earned the pay claimed. More¬ 
over, in the former cases, the pay was fixed in amount, 
duration and time payable; whereas in this case the amount, 
time payable and duration of the pay depend upon what 
may turn up as results of work done before the breach. The 
differences lie in the terms of different contracts. fThe 
terms of the contract in this case are binding and controll¬ 
ing of this case rather than what may have been said in 
other cases about different contracts under different f^cts 
and circumstances. 

The foregoing observations are applicable also to! the 
cases of Bratid v. Ogden-Hoirard Co., 1 Harr. (Del.) 88, 
111 A. 370, and Olmstead v. Boch, 78 Md. 132, 27 A. pOl, 
where the court said: 


“The subsidiary provision as to the payment of!the 
wages each week does not split up the contract intd> as 
many agreements as there were payments or periods 
named for payments to be made * # * The contract is 
then, an entire, and not a divisible one. It does Inot 
consist of distinct and independent subjects which ad¬ 
mit of being separately executed and closed. 

“Whether a contract must be sued on as an entirety 
or is divisible and can become the foundation of sepa¬ 
rate suits for the infraction of independent stipula¬ 
tions depends on its terms, and in order to arrive 4t a 
correct construction due regard must be had to the in¬ 
tention of the contracting parties as revealed by the 
language which they have employed, and the subject- 
matter to which it has reference.” 

I 

| 
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The appellee relies also on Jackson v. Stephens, 145 N. 
Y. S. 827. That case is contrary to the decision of this conrt 
in Potomac Chemical Company v. Chapman, supra. More¬ 
over, the quotation therefrom in the appellee’s brief shows 
that the decision was based on Scott v. Engineering News 
Publishing Co., 62 N. Y. S. 609, cited and quoted from on 
page 27 of the appellee’s brief, which, likewise, is contrary 
to this court’s decision. A reading of the complete report of 
Scott v. Engineering News Publishing Co. will disclose that 
in that case the ruling was on the ground that no recovery 
could be had after the termination of the employment. 
Another New York case holds the contrary where the ter¬ 
mination of the employment was in bad faith, as the court 
found in the former action between the parties herein. See 
Annotations in 23 A. L. R. 449 and L. R. A. 1915 A. 646. 
Moreover, the former annotation shows that the Scott case 
is an isolated case. 

The rules quoted from U. S. v. California Land Co., 192 
U. S. 355, 48 L. ed., 476, 479, that a plaintiff (1) cannot 
split up his claim and (2) cannot divide his grounds of re¬ 
covery, are inapplicable here. The appellant has not split 
any claim. He is now suing on different claims that arose 
after the date to which the former recovery went. Neither 
has he divided the grounds of recovery. What occasion is 
there for any change in the ground of his recovery? He 
did not fail and then sue on another ground. He succeeded 
in his former action. 

The foregoing observations are applicable also to the 
ease of Siegel v. Knott, 61 N. E. (2d) 130. 

There is no merit or justice in the appellee’s argument 
that it is going to be vexed by successive actions. That is 
no reason to excuse it from its obligations under a contract 
that it terminated 11 to deprive the plaintiff of commis¬ 
sions”. It made the contract, the appellant performed un¬ 
der it, the appellee is accepting the benefits of the appel¬ 
lant’s performance and the appellant is entitled to be paid 
for his performance in accordance with the terms of the 
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contract. To argue that successive actions are vexaticjus 
and should not be permitted is like arguing that havingj to 
perform one’s obligations of contract is vexatious pnd 
should not be required. The situation is vexing to the ap¬ 
pellant but the vexation is of the appellee’s making. Pay¬ 
ment in accordance with the terms of the contract for tjhe 
appellant’s performance under the contract before termina¬ 
tion of the employment is what the law requires, and if 
the appellee did what the law requires there would he jno 
litigation, perpetual or otherwise. 

The quotation from 5 Williston on Contracts (Rev. Ed.) 
1292, is inapplicable for the reasons hereinbefore set forth 
in connection with the cases cited by the appellee. If! a 
creditor sues his debtor for money due and payable under 
a contract between them and recovers the money then djue 
and payable, his recovery does not bar another action On 
the same contract for money that thereafter becomes due 
and payable under the contract. That is the case we haye 
here and it is not the kind of a case to which the quotation 
from Professor Williston refers. 

i 

n. 

The stipulation made during the trial of the first action 
establishes that there has been no prior adjudication of 
the claims set forth in the present complaint. It creates 
an estoppel against the appellee rather than the ap¬ 
pellant. 

The argument that the stipulation made in open court fcn 
the former action bars the claims made in the present coip- 
plaint is without any merit. Instead of helping the appel¬ 
lee’s present position, the stipulation hurts its position. It 
clearly and definitely establishes that there has been ijio 
prior adjudication of the claims set forth in the presept 
complaint. 

The stipulation contained no agreement to forego tie 
right to bring another action. It merely fixed the time to 
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which recovery, if any, should be had in the first action. 
The language of the stipulation is as follows: 

“It was stipulated between the parties in open court 
that plaintiff’s claim, if any, was to be limited to com¬ 
missions earned, if any, on sales up to October 21,1942 
and no claim beyond that date was made by plaintiff.” 

This language does not permit the construction contended 
for by counsel for the appellee. Indeed it does not even 
open the door to argument, and, if it did, the question would 
be one of fact. An intention to forego the right to file an¬ 
other action is neither expressed nor implied in the lan¬ 
guage of the stipulation. Moreover, if it were, the sup¬ 
posed promise was without any consideration. The appel¬ 
lee gave up pothing and the appellant received nothing. 

The meaning of the stipulation and what actually oc¬ 
curred pursuant to it are so obvious from the record that 
the appellee should not be heard to contend that there was 
an adjudication of the claims for commissions that accrued 
after October 21, 1942. The record is an estoppel against 
the appellee rather than the appellant. 

There is a confusion of arguments in the appellee’s brief. 
The effect of the stipulation is first argued on page 12 of 
the appellee’s brief under an unrelated heading. The ar¬ 
gument there is that the appellant “expressly stipulated in 
open court that he had no such claim”, referring to claims 
beyond October 21, 1942. That argument simply misstates 
the language of the stipulation. 

The quotation from the appellant’s points and authori¬ 
ties in opposition to the motion to set aside the verdict and 
judgment in the former action (OB. 12) shows on its face 
that when counsel for appellant argued that Mr. Cohen’s 
admission proved that the appellant was entitled to recover 
more than he claimed ($4,200), they were referring to his 
claims for the period prior to October 21, 1942, during 
which the orders on which he was entitled to commissions 



amounted to more than $42,000.00. They were not refer¬ 
ring to any period subsequent thereto. 

The statement on page 18 of the appellee’s brief that 
‘ ‘ appellant was informed in open court that sales on whjich 
he claimed commissions were in excess of a million dollars” 
is a misstatement of the record in the former case. ^Ir. 
Cohen’s testimony was as follows (OR. 36): 

“ * * * that subsequent to August 31, 1941 and;up 
to October 1942, the defendant did make over Forty 
Two Thousand Dollars ($42,000.00) worth of sales and 
as a matter of fact, had probably since made a million 
dollars worth of sales to various customers, * * * V. 

Thus it appears that the information then given was the 
same as that given October 21,1942; namely, that the s^les 
on which he claimed commission were over $42,000.00, and 
in addition thereto that the sales “since” October, 1^42, 
were probably a million dollars worth. The latter sales 
were not “sales on which he claimed commissions” as indi¬ 
cated by the appellee’s argument. The appellee’s mislead¬ 
ing statement is repeated on page 24 of its brief. 

In the case of Clafiin v. Kimball and Mather Electric §o., 
87 Fed. 795, the claims existed when the prior action \pas 
filed. The decision followed the well-established rule that 
all claims that are due and payable under a contract must 
be joined in one action. That is not the kind of case jwe 
have here. 

The claims involved in the case of Buchanan v. General 
Motors Corporation, 64 Fed. Supp. 16, also were due and 
payable when the prior action was filed. The plaintiffs 
attempted to avoid the operation of the rule mentioned] in 
the preceding paragraph on the ground that they did hot 
learn of the claims until after filing the first action. How¬ 
ever, their discovery of the claims occurred before* trial! of 
the first action. The court ruled that when they discovered 
the claims they should have included them by amendment 
in the first action. Contrary to the statement in the hp- 
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pellee’s brief that those facts are “unusually similar to the 
instant case” they are very dissimilar. In the present com¬ 
plaint there are, in point of time, two groups of claims: 

(1) those that became due and payable prior to October 21, 
1942, but which were concealed by the appellee and with¬ 
held from its accounting on that date, and (2) those that 
became due and payable after October 21, 1942. The ap¬ 
pellant did not learn of the first group of claims until after 
April 9, 1943, the date of the verdict and judgment in the 
first action. . (R. 6.) In Buchanan v. General Motors Cor¬ 
poration there were no claims like the second group. The 
appellee’s quotation from the decision in that case shows 
that the general rule that all claims due and payable when 
an action is filed must be included in it, applies where the 
omitted claims are known to the plaintiff when the action 
is filed or learned of before trial. 

The quotation from the case of Chicot County Drainage 
District v. Baxter State Bank, 308 U. S. 378, 84 L. ed. 329, 
simply repeats the old and familiar rule that the plaintiff 
must include all his claims that are due and payable and 
all his grounds of recovery. 

In re Garment Center Capitol, Inc., 93 F. (2d) 667, 115 
A. L. R. 203, and Galion Iron Works v. J. D. Adams Mfg. 
Co., 128 F. (2d) 411, are cases of omission of an item that 
could have been included in the first action. 

Kimberly Coal Co. v. Douglas, 45 F. (2d) 25, is a case 
in which the former recovery was of damages resulting 
from breach ctf a lease. The lessor’s election to treat the 
lease as terminated limited it to one action. 

The appellant’s claims for commissions on orders con¬ 
cealed by the appellee in its accounting of October 21,1942, 
add no “new theory” as argued by counsel for the appel¬ 
lant. There i§ simply a joinder in the present complaint 
of two groups of claims as shown on this page of this brief. 
The first group involves a question not involved in the sec¬ 
ond, and the appellee’s discussion of the two groups as one 
confuses the questions involved in the case. 


The rule of U. S. v. Throckmorton, 98 U. S. 61, 25 I). ed. 
93, only applies to matters ‘ ‘ actually presented and consid¬ 
ered in the judgment assailed. ’ ’ Here the point is that 
some claims were not “actually presented and considered” 
because the appellee did not disclose them in its accounting 
and the appellant did not know of them. 

One need not use his imagination, as suggested by coun¬ 
sel for the appellee, to learn about the agreement between 
the appellant and appellee. It provides and this couri de¬ 
cided in the former action that the appellant is entitled to 
commissions on orders of which he was the procuring c^use. 
That is the sole issue. The former decision holds that the 
right to recover commissions did not end with the termina¬ 
tion of the employment, and the appellant could recover 
commissions on orders of which he was the procuring c^use 
even though they were received after his employment! was 
terminated. Why shouldn’t the appellant continue t<j> re¬ 
ceive his commissions in accordance with the terms of the 
contract for so long as the appellee continues to receiv<p the 
benefits of his services under the contract? That is What 
their contract provides and there is nothing unfair, unjust 
or unreasonable about it, and if there were, it would not 
constitute a defense. The contract is binding and icon- 
trolling of the question, and there is no occasion or nee<& for 
searches of the imagination and idle speculations like tjhose 
in which the appellee has indulged. 

We have discussed the case of Scott v. Engineering News 
Publishing Co. on page 10 of this brief. The argument 
preceding its citation on page 26 of the appellee’s brief^ like 
that case, is contrary to this court’s ruling in Potomac 
Chemical Company v. Chapman, supra. This is true also 
of Home News v. Goodman, 182 Md. 585, 35 A. (2d) 443. 

The argument on page 28 of the appellee’s brief that 
“In rent cases the tenant is continuing to enjoy the prop¬ 
erty and owes a new debt after each period of tenancy— 
the contract is subsisting and there are new considerations 
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moving from each party at each rental period” is peculiarly 
applicable here^—but for the appellant rather than the ap¬ 
pellee. Like the tenant, the appellee “is continuing to en¬ 
joy” orders resulting from the appellant’s work and “owes 
a new debt after each” order is received. 

The discussion of the statute of limitations on pages 28 
and 29 of the appellee’s brief is irrelevant to any question 
involved and to anything stated in the appellant’s original 
brief. 

If “the proof in these two cases cannot possibly be dif¬ 
ferent, but will be exactly the same” as argued on page 31 
of the appellee’s brief, what about evidence of the orders 
withheld and concealed by the appellee in the former case? 
And what about the orders received after October 21,1942? 
Neither of these groups of claims was proved in the former 
case. Evidence of them 'will be required in this case. 

The case of City of New Orleans v. Citizens Bank of 
Louisiana , 157 U. S. 371, 42 L. ed. 202, supports the appel¬ 
lant’s contentions rather than the appellee’s. If there had 
been a recovery of the tax in the first case, as there was a 
recovery by the appellant in his first case, rather than a 
denial of recovery of the tax, the tax involved in the sec¬ 
ond action would have been recoverable, because the judg¬ 
ment in the first case was res judicata. The appellant is 
entitled to recover the claims set forth in its present com¬ 
plaint because, as the Supreme Court ruled in that case, 
“the question upon which the recovery of the second de¬ 
mand depends has under identical circumstances and con¬ 
ditions been previously concluded by a judgment between 
the parties * * 



CONCLUSION. 


It is respectfully submitted that the contract is divisible; 
that the terms of the contract are binding and controlling; 
that there has been no splitting of a cause of* action; jthat 
there has been no prior adjudication of the claims involved; 
that the judgment in the former action does not barj but 
instead establishes the appellant’s right to recover on| his 
present complaint, and that the judgment dismissing! the 
complaint should be reversed and the complaint reinstated. 

Respectfully submitted, 

Samuel Shapiro, 

Arthur J. Hilland, 

Attorneys for Appellant. 



